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I. Introduction 

 

Our Firm 

 
Goodrich, Riquelme y Asociados is a law firm made up in large part by young professionals with 

the highest of professional and ethical standards. Our firm was founded in 1934, and according to recent 
figures published by well-known international legal directories, is one of the five largest and most 
consolidated firms in Mexico. In addition to our network of partners here in Mexico and abroad, we also 
have a European office based in Paris. 

 
Our legal services are comprehensive and cover virtually all areas that are essential for 

companies doing business in Mexico. With a solid international reputation, our lawyers have an 
innovative and robust approach to contemporary legal services, with the goal of helping our clients 
achieve their commercial objectives. 

 
Our main office in located in the heart of Mexico City, in the political, financial, commercial, and 

industrial center of Mexico. We are located next door to the Mexican Stock Exchange, and near el Ángel, 
the Monument to Independence, as well as the British, Japanese, and American embassies. 

Introduction international focus 
 
Goodrich has participated in the economic development of Mexico since the beginning of the 

country’s industrialization in the 1930s, to its continued development into more sophisticated areas 
such as production of goods and services and international trade in the 21st century. Throughout these 
decades of progress, there has been an emphasis on attracting foreign companies who want to trade 
and invest directly in Mexico. Given our international focus, a significant number of our lawyers speak 
different languages, and have lived, studied, and are even licensed to practice in different countries. 
With this background, we can provide assistance to businesspeople regarding how to “do business in 
Mexico,” as well as assist Mexican businesspeople and government officials to understand and evaluate 
the business objectives of a foreign company.  

 
An illustration of our international focus was the assistance we provided to the World Bank in 

preparing their report, Doing Business in Mexico, in which we coordinated with over 100 law firms in 
Mexico to gather responses to questionnaires and measure factors of competiveness. Goodrich is a 
founding member of the Bomchil Group, an association of independent law firms in Latin America – 
recognized by the International Bar Association – with a presence throughout the region. Over the 
years, our firm has gained the respect and recognition of officials at all levels of government, including 
local and federal judges, as well as within the legal community here in Mexico. Additionally, some of our 
partners regularly participate in the preparatory work for new legislation and public policy, at the 
request of government officials and congressmen. 

 

Our organization 

 
Our clients’ legal matters are personally handled by one of our partners, who is designated as 

the head lawyer for an account and who leads a team of professionals assisted by specialists in that 
particular practice area. The head lawyer works closely with other partners at the firm and with various 
specialists, including accountants, bankers, economists, engineers, and other consultants. 

 
The purpose of this is to provide efficient service without redundancies. The head lawyer is kept 

informed on matters relevant to the client’s case, as well as legislative developments which may affect 
the client’s business. 

 



 

13 
 

Our practice areas 

Our lawyers speak our clients’ language, both literally and figuratively. Not only do our lawyers 
speak various languages, but we also understand the commercial landscape, as well as know and speak 
the language of business. Our practice encompasses a broad scope of international, commercial, and 
civil matters, which include the following areas: corporate law, foreign investment, information 
technology, foreign trade and import regimes, joint ventures, mergers and acquisitions, privatization, 
antitrust, international trade, real estate, tourism, environmental law, construction law, public 
procurement, tax law, labor law, mining, renewable resources, clean industry and the Kyoto Protocol, oil 
and gas, insurance, banking and finance, arbitration, immigration, customs, maritime, aviation, and 
transport law, telecommunications, food and agriculture, patents and trademarks, copyrights, licensing, 
franchises, wills and estates, trusts, and administrative procedures before authorities at all three levels 
of government, among other areas. In every practice area, we provide our clients with representation 
on matters involving both transactions and litigation at all jurisdictional levels, as well as dealings with 
governmental authorities. 

 

The fourth edition of our blue book 

 
With an international focus, and through a multidisciplinary effort, our firm presented the 

newest edition of our Blue Book in January 2011, same that is available on-line in the following links: 
 
English version  
 [http://www.gra.com.mx/resources/Libros/Blue%20Book/Libro%20Azul%20English_opt.pdf] 
 
French version  
[http://www.gra.com.mx/resources/Libros/Blue%20Book/Libro%20Azul%20French_opt.pdf] 
 
Spanish version  
[http://www.gra.com.mx/resources/Libros/Blue%20Book/Libro%20Azul%20Spanish_opt.pdf] 
 
 
GRA’s Blue Book has been developed in order to provide information about both the legal 

framework in Mexico and our firm’s practice areas. Our aim is to provide readers with an overview of 
key issues related to business operations in Mexico. In addition to our Blue Book, our Firm proudly 
presents this set of supplemental materials that further explain in detail the chapters of our Blue Book.  

 
Globalization and the rapid development of existing business relationships, together with 

legislative developments and a harmonization of global standards and norms require us to update the 
content of our Blue Book with greater frequency. Because we are also committed to the environment 
and the prudent use of natural resources, we have capitalized on the advantages of current 
technologies, and published these supplemental materials to our Blue Book in a versatile and 
environmentally friendly format. Clients and readers worldwide who are familiar with the previous 
editions of our work will find a greater depth of information in these additional materials, which will be 
frequently updated.  

 
We are proud of the role our firm has had in the development of our country, and we are 

excited to be part of the continued and dynamic development of Mexico. 
 
We hope that our Blue Book and our supplemental materials will be both interesting and useful 

to our clients and friends. 
 
Goodrich, Riquelme y Asociados 
 
Mexico City, January 2011 
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II. Investment General Considerations 

A. Political system 

 
As of November, 2006 the Cámara de Diputados (lower house) - formed by 500 

deputies - was established for the third consecutive time by a plurality of political parties, 
none of which form the majority. 

Meanwhile, the three major parties - Partido Revolucionario Institucional (PRI), 
Partido Acción Nacional (PAN), and Partido de la Revolución Democrática (PRD) - control 
more than 90 percent of the Chamber; the other three minor parties retain the rest of the 
seats. The 2006 federal election has left the PRI as the third major party. 

None of the parliamentary groups, however, is sufficiently numerous to approve 
ordinary federal laws, which requires a simple majority in both chambers; nor are any 
sufficiently numerous to approve constitutional amendments, as two thirds of both 
chambers is required, in addition to the simple majority of the local legislatures. 

The Senate of the Republic, formed by 128 senators is currently under control of the 
three major parties (PAN-52; PRD-26, and PRI-33).  

Regarding the state governments, the three main parties have all won gubernatorial 
seats. For instance, the PRI has 17, the PAN 8, and the PRD 4. Furthermore, the states of 
Baja California Sur, Chiapas and Tlaxcala, all have governing coalitions 

The presidential victory of Vicente Fox (candidate of the PAN) in July 2000, ended 
the PRI's 71 years of absolute political control. As mentioned above, since losing its 
presidential seat, the PRI's political influence has continued to decline as it has lost elected 
positions in the lower house, the state governments, and in municipal governments. 

The PRI maintains its position as an important political force on the national level, 
however, the PRD has gained political power in all levels of government, including the 
Federal District. Although the national power of the PAN began to decline after receiving the 
presidential position in 2000, it regained its political strength with another presidential 
victory in the recent July 2006, elections. 

Despite the fact that many Mexicans were once skeptical of the political system, the 
2006 elections demonstrated Mexican support of democracy, as approximately 42 million 
citizens voted in the presidential elections. With a just electoral process, fierce competition 
between the national parties, and the support and participation of the people, Mexico has 
achieved a flourishing democratic environment. 

Mexico is a constitutional democracy under a federal system of government.  
The political system features six-year presidential and senatorial terms, three-year 

terms for members of the lower house of Congress, and no reelection for any official. 
The current Constitution dates from 1917 and patterns the Mexican political 

structure after that of the United States: a popularly elected president, a lower house of 
Congress with 500 members, a Senate with 128, and a separate judiciary. There are 31 
states, each with its own constitution, governor, legislature, and courts. Furthermore, 
Mexico's capital is a Federal District rather than a state, as is the District of Columbia. 

Although Mexico currently possesses a thriving democracy, its multi-party political 
system is a relatively recent achievement. After the 1910 Revolution, political chaos 
occurred until all the important factions of society were absorbed into a single ruling party 
in 1929. That party, now the PRI, consolidated the country by making space for diverse 
political positions with a workable in-party consensus, and led Mexico through years of 
unparalleled growth without any opposition until the political protests of students in 1968. 
The PRI's domination was so absolute that even as late as 1976, José López Portillo ran 
unopposed for the presidency. However, Mexican prosperity advanced rapidly in spite of 
the lack of political plurality.  

Starting with the administration of Miguel de la Madrid (1982-1988), Carlos Salinas 
de Gortari (1988-1994), and especially during the administration of Ernesto Zedillo (1994-
2000), the groundwork was laid for future political pluralism and Mexico's present economic 
growth. Such political pluralism achieved consolidation during the administration of Vicente 
Fox. Although briefly interrupted by the 1995 recession, Mexico's economic growth 
continues to prosper. 
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The 1980's saw the rapid advancement of political parties opposing the PRI, and 
such are now proportionally represented in both houses of Congress, and have now won the 
executive leadership of several states and Mexico City. All parties now receive fair and 
ample coverage in the media.  

By the 1980's, Mexico began to change its historic economic ideals, abandoning its 
closed economy and government owned production and service industries. During this 
period of change, Mexico opened the economy, renounced import substitution, entered 
into free trade agreements, and privatized the vast majority of government-run enterprises. 
Furthermore, through tight austerity measures, the government has attained a balanced 
budget and macroeconomic indicators demonstrate fierce economic growth and stability. 

Currently, all political parties are committed to retaining privatization. In addition, 
the three major political platforms are dedicated to improving individual guarantees and 
property rights, strengthening the rule of law, achieving exchange rate stability and reducing 
inflation, implementing a more equitable tax system, increasing the transparency behind 
public expenditure, producing economic growth and development that will benefit the 
entire population, and enlarging domestic savings. 

In early 1996, the World Bank conceded that permanent economic stability in 
Mexico could not be possible without political reform.  

Accordingly, President Zedillo made political reform the goal of his administration, 
and the subsequent elections have borne the fruits of his efforts.  

With greater participation of opposing parties, civic organizations, and the general 
population, 1997 saw the realization of important political reforms. For instance, the 
Federal Electoral Institute, which manages national elections, is now impartial and 
nonpartisan. 

The effective autonomy of the Federal Electoral Institute has been substantiated not 
only in recent transparent federal elections, but also in its ability to impose fines. For 
example, in the year 2000, the institute imposed the highest fines in the history of Mexico 
upon the PRI and PAN for the violations of election laws with respect to the resources used 
for their presidential campaigns. 

Although the Federal Congress improved the political party system with fairer 
elections, and the Federal Electoral Institute guaranteed the equality in access to financing 
and the media, political criticisms still exist. Currently, commentators criticize the excessive 
expense of electoral campaigns, as well as the bureaucracy of the political parties. 
Therefore, the contemporary democracy in Mexico not only demands transparency in 
elections and in the participation of the parties and civil organizations in political life, but it 
also demands reasonableness in the finance of campaigns, and a true representation of the 
citizens that generate human development in each family. 

During the administration of President Fox, the Federal Congress approved 
important laws of a political nature such as the Federal Law of Patrimonial Responsibility of 
the State, Law for the Professional Service of Career of the Federal Public Administration, 
and the Federal Law of Transparency and Access to the Public Government Information. 
However, legislative structural reforms in economic matters, such as in energy, labor, and 
tax, are still pending. Most likely, all of them will have to be accomplished during the new 
Calderon's administration. 

 

B. Legal System 

 
Mexico's legal system is based on the civil law system, originating in Roman Law, and 

as further developed and evolved in continental Europe. More recently, Mexico's legal 
system has been influenced by Anglo Saxon law. The civil law system is based on "written 
law." comprised of codes or statutes that present the general principles governing broad 
areas of law. Therefore, the judiciary in civil law countries such as Mexico, does not play the 
central role in interpreting and "making" the law as it does in common law jurisdictions. 

All laws regulating commerce, investment, and trade in Mexico, are federal in nature 
and apply throughout the country to entities operating therein. The statutes or codes most 
relevant to firms doing business in Mexico are the Companies Law, the Civil Code, the 
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Banking Law, the Competition Law and its regulations, the Foreign Investment Law, the 
Labor Law, the Negotiable Instruments Law, the Commercial Code, and tax laws (mainly the 
Income Tax Law and the Value Added Tax Law). 

 

C. Economic system 

 
The Mexican Constitution governs many aspects of the country's regulatory system 

for economic development and foreign investment. Constitutional authority for the 
enactment and implementation of economic policy is shared between the Congress and the 
President. Article 73 of the Constitution authorizes Congress to enact laws to promote and 
regulate investments in Mexico, both by Mexicans and foreigners. Under Article 89, the 
President must ensure that the laws passed by Congress are faithfully executed. 

The State is in charge of guiding national development and has the authority to plan 
and coordinate national economic activity. The Constitution provides that the public, 
private, and social sectors will participate in the national economic development. 

The Federal Congress is authorized to enact legislation relating to the national plan 
for economic and social development. The President enforces laws and establishes the 
procedures for participation and consultation in national planning. 

In past decades, the Mexican government pursued an inward-looking, statistical 
model of development, characterized by pervasive import restrictions, strict regulation of 
foreign investment, and a national economy dominated by government-owned-or-operated 
enterprises with highly regulated private Mexican investments. By the mid 1980' s, however, 
Mexico decided to change its economic model through a transformation of the existing and 
regulatory framework. The first indication of such changes was the liberal interpretation of 
the 1973 foreign investment law which, as its title indicated, was a "Law to Promote 
Mexican Investment and Regulate Foreign Investment." With a series of specific resolutions 
in the mid 1980's, a more liberal interpretation of the 1973 Law was given. Such liberalizing 
criteria was followed by the 1989 Regulations to the 1973 Law, extending liberalization, 
including neutral investment, and providing for specific requirements to permit the increase 
of foreign participation over 49 percent, without prior authorization, in most economic 
activities.  

Finally, the December 1993 Foreign Investment Law was enacted to further liberalize 
and permit direct foreign investment in most economic activities. With that law, the foreign 
investment policy changed from restricting foreign investments, except when permission 
was granted, to a more progressive policy permitting all types of foreign investment, unless 
specifically prohibited. 

The Mexican government has established new economic policy initiatives that have 
resulted in the elimination of trade barriers, a reduction of tariff levels, massive privatization 
of government-owned entities, new rules governing foreign investment, membership in 
1986 in GATT (which was succeeded by the World Trade Organization as of January 1, 1995), 
the ratification and implementation of NAFTA, membership in the OECD, and execution of 
various free-trade treaties, including with the EU. 

 

D. Judicial system 

 
Mexico's court system is divided into federal and local courts. Local courts apply 

their own laws regarding civil and criminal matters. However, regarding commercial 
disputes, they apply federal laws.  
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1. Federal judicial system 

 
The federal judicial system consists of the Supreme Court of Justice, the Electoral 

Court, the Collegiate and Unitary Circuit Courts, District Courts, Federal Jury of Citizens, and 
a Federal Judicial Board. 

 

a) The Supreme Court of Justice 

 
The Supreme Court is divided into two chambers and is composed of eleven justices, 

one of whom serves as its president. The Supreme Court may, on certain matters, act in a 
plenary session.  

The Supreme Court of Justice reviews the following matters:  
i) Constitutional controversies arising between the Federal government and the 

states or the Federal District, the Federal government and the municipalities, Executive and 
Legislative branches, between states, and between states and the Federal District. 

If a decision by the Supreme Court in these matters is approved by a majority of 
eight votes, the decision is “stare decisis.”  

Other decisions may be rendered by the vote of the majority of the members of the 
Court. Decisions so rendered will produce effects only for the parties to the controversy and 
will not be considered “stare decisis.” 

ii) Claims asserting unconstitutionality due to contradictions between a law, 
regulation or other disposition of general application, and the Constitution.  

These claims may be filed within 30 days of publication of the relevant rules issued 
by 33 percent of the Chamber of Representatives or Senate, depending on the issue, or 
upon the request of the Attorney General, or other authorities as provided by law. 

The Supreme Court of Justice may declare a law, regulation or disposition invalid 
only by decision of at least eight members. Upon the issuance of a decision declaring an act 
unconstitutional, the act is considered to be overturned. The application of an invalid law or 
disposition by any authority is illegal. 

iii) Revision of Judgments of District Courts and Unitary Circuit Courts, in certain 
cases, and revision of certain judgments issued by the Collegiate Circuit Courts in direct 
"amparo" (constitutional trial) suits. The direct "amparo" suits may be filed against final 
judgments and decisions rendered by judicial, administrative or labor courts. 

 

b) Collegiate Circuit Courts 

 
Each one of these courts is composed of three magistrates who hear and resolve 

direct "amparo" proceedings against final decisions because of violations during the 
procedure or that resulted from the decision.  

In addition, Collegiate Circuit Courts resolve appeals for review against decisions of 
District Courts and Unitary Circuit Courts in "amparo" suits. 

 

c) Unitary Circuit Courts 

 
Unitary Circuit Courts are courts of appeal in matters pertaining to the federal 

jurisdiction. A magistrate sitting alone hears appeals of decisions issued by District Judges, 
as well as some specific cases of "amparo" proceedings. 

 

d) District Courts 

 
District Courts are composed of a single judge and have dual jurisdiction:  
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i) To hear "amparo" suits brought against acts of authorities that infringe upon 
individual guarantees (constitutional rights) and which are not final decisions, and  

ii) To intervene in suits concerning the application of federal laws. Moreover, the 
District Courts are the competent courts to resolve bankruptcy cases according to the Law 
of Bankruptcies Procedures.  

 

e) Federal Jury of Citizens 

 
The Federal Jury of Citizens may decide situations of fact that are submitted by the 

District Courts, and is competent to decide on crimes committed by the press against the 
public order, or the external or internal security of the country. However, the jury system is 
not generally available in civil or criminal trials 

 

f) Federal Judicial Board 

The Federal Judicial Board is in charge of the management and surveillance of the 
judicial branch, except with regard to the Supreme Court. It is also in charge of appointing 
and removing magistrates and judges.  

 

2. Local courts 

 
The court structure of the Federal District in Mexico City is modeled after the 

structure of state courts, and consists of:  
a) The Superior Court of Justice of the Federal District, which hears appeals for local, 

criminal, civil or commercial matters. Such matters usually arise from the enforcement of 
local or federal laws when applicable; 

b) The Court of First Instance, which decides cases governed by local laws. There are 
specialized First Instance Courts for civil, commercial, family, criminal, and leasing cases.  

c) Courts of Justice of the Peace with jurisdiction over cases in which minor amounts 
are involved.  

 

E. The new regime on State’s liability 

 
The Federal Law on Patrimonial Liability of the State, enacted on December 2004, 

establishes both substantive and procedural rules with respect to the liability potentially 
arising from the activity of any federal public entity.  

Some of the key features of this law are the following: (i) tort actions such as 
negligence are duly covered; (ii) the indemnification shall include the totality of damages 
pursuant to Mexican Law; (iii) cases to which the law is applicable are litigated before the 
Federal Court of Fiscal and Administrative Justice; (iv) it establishes the limit amount 
recoverable regarding general damages related to the injury suffered; and (v) it regulates 
the indemnification for pain & suffering (psychological damage). 

Whilst this recent piece of legislation is referred to tort liability (illicit acts), the 
contractual liability of federal entities is still based on the administrative contracts 
themselves, as well as on the legislation applicable to public works and services. 
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III Direct sales 

 

A. NOMs (Official Mexican Standards) 

 
Certain products, processes, services, emblems, and methods, imported, sold, used, 

or rendered in Mexico, must comply with technical standards, issued by the Ministry 
involved (depending upon the industry), in coordination by the Ministry of Economy, 
describing their characteristics or specifications. These standards are known by their Spanish 
acronym as NOMs.  

According to Mexican law, NOMs need to be reviewed, and if necessary, be modified 
every five years. This procedure of modification makes the NOMs dynamic, and importers 
and domestic manufacturers shall be aware of constant specifications changes. 

In the absence of a standard for a certain imported or domestic product, such 
product must include, before its commercialization, a label containing the NOM 
specifications regarding general product labeling.  

The meeting of the standards contained in some NOMs must be verified and 
certified by the corresponding authorities, or by an authorized certifying entity. A product 
subject to compliance with standards must carry a statement affirming such compliance.  

 

B. Health 

 
Mexico has many legal provisions prescribing sanitary measures designed to 

promote and preserve the health of the community. Only those that are likely to be of 
interest to businessmen or their counsel planning to enter the Mexican market are referred 
to herein.  

Sanitary controls include the verification and application of safety measures or 
sanctions to manufacturers and sellers of certain products. The Health Law regulates 
sanitary controls of national and imported products, such as food, alcoholic or non-alcoholic 
beverages, perfumes, cosmetics, tobacco, pesticides, fertilizers, and hazardous or toxic 
substances used in the manufacture of those products. The Health Law also regulates 
certain health products such as medical, dental and surgical equipment, prosthesis, and 
hygiene and healing products. The manner in which the law defines these products is 
discussed herein. 

The manufacturing process and specifications that must be complied with by some 
of the products are described in technical standards NOMs. The Health Law and the Mexican 
Pharmacopoeia Book regulate medicines and their preparation.  

Facilities engaged in the manufacture and distribution of health products, pesticides, 
fertilizers, sources of radiation, and toxic hazardous substances, among others, require a 
Health authorization. Facilities must also comply with labeling requirements of those 
products.  

First-time imports of food, alcoholic and non-alcoholic beverages, perfumes, 
cosmetics products, and tobacco, as well as materials used in the manufacture of those 
products, are subject to sampling and analysis by certified laboratories in order to 
determine compliance with NOMs standards. Certain products contained in a listing 
published in the Official Federal Gazette, may require import permits granted by Health 
Authorities, depending upon the risks they pose to human health. 

In the event that such permit is not needed, these products may be imported by 
means of a simple notice to the Health Authorities.  

The import and export of drugs and psychotropic substances is subject to 
authorization from Health Authorities, which may be granted to pharmacies, or to 
authorized manufacturers of medicines. Import permits for health products and medicines 
are needed for certain products as established by the health authorities. Those products are 
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published in the Official Federal Gazette. Importation of fertilizers, pesticides, and toxic 
substance is also subject to authorization. 

 

C. Labeling 

 
The Ministry of Economy, formerly the Ministry of Commerce, has issued several 

regulations requiring precise commercial information on the packaging or labeling of 
products to be sold. The information required varies depending on the product, but in most 
cases, it refers to its content, net weight, ingredients, safety measures and instructions of 
use from the manufacturer. 

Imported products must include a label in Spanish containing the specifications of a 
particular Official Mexican Standard (NOM) depending on the product.  

To determine whether certain products are NAFTA products, goods imported into 
Mexico from a NAFTA Party must comply with the rules of origin provided in the treaty. 

 

D. General import system 

 
Mexico has substantially simplified its import classification system by converting to 

the "Harmonized System for Merchandise Classification and Codification," making its import 
classification system compatible with that of most industrialized countries. The Harmonized 
System has taken on added importance with the passage of NAFTA because the rules of 
origin, which determine whether goods are eligible for preferential tariff treatment under 
NAFTA, are keyed to changes in tariff classifications for goods incorporating non-NAFTA 
components. 

Moreover, Mexico has adopted WTO-approved valuation rules that enable the 
foreign supplier to determine the "normal price levels" for goods shipped to its Mexican 
importer.  

Before Mexico joined the GATT (now WTO), most imports were subject to prior 
import permit requirements. However, WTO accession has dramatically reduced the 
number of products requiring an import permit. Since GATT (WTO), and even prior to 
NAFTA, tariffs were reduced from highs of 100 percent to a maximum of 20 percent, with 
many products free of tariff. In the few cases where permits are required, the Ministry of 
Economy reviews the applications, and relies on Mexican industry associations for advice 
regarding the local availability of the product, and may reject applications if the product is 
already available. Under NAFTA and other trade agreements, certain products enjoy 
favorable tariff treatment. 

Prohibitions and restrictions on imports, such as quotas and licensing requirements, 
are prohibited. Nonetheless, a few exceptions and reservations exist with items such as 
firearms, certain pharmaceuticals, endangered species. Importers must be registered with 
the General Importers Registry operated by the Ministry of Finance, and some importers, 
such as importers of chemicals, such as precursors or chemical reactors, firearms, etc. must 
register in a Sectorial Importers Registry. 

 
 

1. Shipping documentation and insurance 
 

An import declaration is always required and must be completed by a customs 
broker or forwarding agent. Other shipping documentation includes the commercial invoice, 
bill of lading or airway, and when appropriate, a certificate of origin, or documents proving 
compliance with regulations, restrictions, and official Mexican standards. They may also 
include a certificate of origin of the goods, if the goods are imported from a country with 
which Mexico has a trade agreement. Due to Mexico's attempts to eliminate corruption, 
customs officials now emphasize the accuracy and completeness of all shipping 
documentation. 
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If goods are shipped by land, a waybill, which is the contract between the shipper and 
the carrier, must be included. If the carrier is to be liable for the value of the goods, the 
shipper must pay an additional charge equivalent to the insurance premium. The full value 
of the goods must be expressly declared in the waybill. If no declaration is made, the 
carrier's responsibility will be generally limited to an amount equivalent to fifteen times the 
daily minimum wage in the Federal District (equivalent to approximately US$4.4 in 2006) 
per ton. 

If goods are shipped by sea, the ocean carrier must issue a bill of lading to the shipper. 
This bill of lading is a title representing the goods, the contract of carriage and a receipt for 
the goods on board the vessel. The ocean carrier or operator issuing the bill of lading will be 
responsible for the merchandise from the moment received until delivered to the 
consignee. The ocean carrier or operator may limit its responsibility in the event of loss or 
damage to the goods up to an amount determined by the International Convention for the 
Unification of Certain Rules of Law relating to Bills of Lading, as amended by the Brussels 
Protocols of 1968 and 1979 (The Hague-Visby Rules). If the value of the goods was not 
declared by the carrier or operator and inserted into the bill of lading, his liability would be 
limited to the equivalent of 666.67 units of account per package or unit, or units of account 
per kilo of gross weight of the goods lost or damaged, whichever is the higher. The units of 
account are the Special Drawing Rights (SDRs) of the International Monetary Fund. As at July 
14, 2006, 666.67 SDRs are equivalent to US$984.30, however, SDRs valuations are 
calculated daily. 

If the goods are shipped by air, the carrier must issue an airbill to the shipper upon 
receipt of the goods. The carrier will be responsible for the goods from the moment 
received until delivery to the consignee. In the event of loss or damage to the cargo, when 
the value of the shipment is not declared, the liability of the carrier would be limited to an 
amount equivalent to ten times the minimum general daily wage in Mexico City, per gross 
kilogram. The carrier will be liable for the total value of the goods, even in the event of force 
majeure, when the shipper declares the total value and pays an additional charge to the 
carrier equivalent to the cost of the insurance prermurn. 

 

2. Broker requirement 

 
Mexico requires the use of a customs broker to withdraw merchandise from the 

customs house when the total value of the shipment is more than US$1,000.00. 
 

E. Taxation of direct sales 

 

1. Tax, exchange incentives, free trade zones 

 
Until December 31, 1991, geographic areas had been established in Mexico as free trade 

zones to which merchandise and equipment could be shipped free of custom duties. Since 
January 1, 1994, custom duties are being phased out, and therefore, free trade zones will no 
longer be necessary in a general free trade system. However, special transition provisions 
are in force according to which the custom duties for the importation of certain goods to 
border zones are from O to 5 percent for companies in the construction, fishing, food, or 
beverages business. Such merchandise or equipment may be imported from anywhere in 
the world and must be commercialized within the border zone. The border zones where 
these provisions are applicable are determined by the Ministry of Economy. Currently, the 
northern border zone is comprised of the states of Baja California, Baja California Sur, and 
certain zones of the state of Sonora. The southern border zone (with Guatemala) is 
comprised of the state of Quintana Roo, the municipalities of Tapachula and Comitán de 
Domínguez in the state of Chiapas, and the port of Salina Cruz in the state of Oaxaca. To 
benefit from these transition provisions, the importing must be recorded in the relevant 
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registry of the Ministry of Economy.  
Mexico offers no special tax concessions to encourage foreign entities to establish 

operations in Mexico, and there are no special exchange rates in effect for trade. 
There are no exchange controls on funds moving in or out of the country. Foreign 

currency accounts are allowed for legal entities, but not for individuals, except for 
individuals who reside in the border zones. 

 

2. Income tax 

 
In most cases, direct sales originating outside Mexico are not taxable in Mexico; 

especially when orders are accepted outside Mexico, and merchandise is delivered and 
accepted FOB outside Mexico. The activities of an individual or legal entity acting in the 
name or on behalf of a foreign seller, however, may result in the non-resident incurring tax 
obligations in a taxable transaction as a "permanent  establishment" 

Non-residents that have merchandise in Mexico on a consignment basis for sale are 
considered to have a "permanent establishment" for tax purposes.  

Under the tax depot customs regime, goods can be delivered to one of many bonded 
warehouses found in most Mexican cities. Under this regime, import duties, taxes, and 
compensatory duties, are calculated, but not paid until the purchaser actually withdraws the 
goods from the warehouse. Having goods in such a bonded warehouse is not considered as 
having a "permanent establishment. 

Delivery from a warehouse within Mexico will mean that the seller may be deemed to 
have a permanent establishment, and in such case, would be subject to Mexican income tax 
on profit earned on the sale. However, tax treaties may allow delivery to be made locally 
without triggering the concept of a permanent establishment (example U.S.-Mexico Tax 
Treaty). However the storage of goods in a warehouse operated by the customs 
administration, which is being transferred by a foreign national to a Mexican national will 
require payment of the VAT by the Mexican taxpayer. 

3. Value added tax 

 
VAT is imposed on most imported goods at a rate of 16 percent payable by the 

purchaser. 
F. Temporary imports 

 
Companies in the Maquila program are allowed to import into Mexico the materials and 

components needed to manufacture their products, without paying import duties except in 
cases where the duties are being deferred. Other programs facilitating temporary duty 
imports are described in Section X. Mexican companies without a maquila, or other special 
program that only temporarily import such goods on a case by case basis, may receive 
authorization for the importation of such products, for a determined amount of time. 

With regard to temporary imports not subject to these special programs, the importer 
must deposit the amount of the import duty and the amount of the value-added tax in a 
special bank account, referred to as "cuenta aduanera." When the goods are exported 
within the term provided by law for the particular goods, the importer will recover the 
deposit, plus the interest earned. Machinery and equipment can be imported in this 
manner under a mechanism of customs accounts, but they must be returned to the 
foreign country in their original state within a certain, authorized timeperiod. 

In addition, NAFTA mandates that each Party allows duty-free entry of certain goods 
imported on a temporary basis, including professional equipment, press equipment, 
equipment for sound or television broadcasting, cinematic equipment, sporting equipment, 
goods intended for display or demonstration, commercial samples, and advertising films. 
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G. Transfer pricing 

 
Mexico introduced a new system for the valuation of goods for customs purposes 

(consistent with the WTO Code), to simplify the determination of the basis for imposition of 
import duties. Importers of goods must use this system in order to establish the taxable 
basis upon which the import duty (ad valorem) will be applied.  

The Ministry of Finance is presumptively authorized to determine the price at which 
taxpayers acquire or sell goods, as well as the amount of consideration for other types of 
operations, as mentioned in the Income Tax Law. For example, when the price of the 
corresponding operation is lower than market value, or the acquisition cost is higher than 
said price, or when the sale of goods in import and export operations is at cost, or less than 
cost, or whenever a payment abroad is made. 

By determining the price, the Ministry of Finance may modify tax profit or loss in 
operations entered into by and between related individuals, companies, residents in Mexico 
or abroad, and permanent establishments, in the event that the taxpayer did not comply 
with the requirements specified in the law.  

Maquiladoras will not be considered permanent establishments in the following 
circumstances: (i) if the amount of payments received and made to related parties is 
determined under the transfer pricing principles provided in the law, and an amount equal 
to 1 percent of the net book value of machinery and equipment granted in use to the 
maquiladora by the non-resident party is added to the prices determined under such 
principles; (ii) if the fiscal benefit of the maquiladora represents at least 6.9 percent of the 
total value of the assets used for the operation of the maquiladora during the fiscal year, or 
6.5 percent of the total amount of all costs and expenses of the operation of the aforesaid 
maquiladora, whichever higher; and (iii) if the transactional margin of the operational profit 
method, as described in the law, is used to determine the amount of payments received and 
is made to related parties, considering in them the profitability of machinery and equipment 
owned by the non-resident party, and used within the maquila operation.  

 

H. The Vienna convention 

 
The United Nations Convention for the International Sale of Goods (Vienna Convention) 

has been in force in Mexico since January 1, 1989. Its objective is to establish a standardized 
system for international sales agreements, which is applied in lieu of national commercial 
legislation, thus facilitating commercial operations relating to tangible goods in a world 
moving towards the globalization of commerce 

Rather than attempt to harmonize national laws with regard to international trade, the 
Convention enables countries to adopt uniform substantive rules on international 
transactions without abandoning their domestic commercial laws. The Convention contains 
provisions concerning contract formation, delivery, documentation, payment, breach, 
remedies, risk, and damages, among others. 

Because Mexico is signatory to this Convention, it applies to any international sale of 
goods, unless the parties expressly waive application of such Convention, or any part 
thereof. Should the Convention be applicable, Mexican commercial legislation applies only 
in a supplementary manner.  

The Convention itself establishes the application of Mexican legislation with regard to 
the following issues: 

1. Validity of contracts, or any of its provisions of any usage;  
2. Acquisition of title to merchandise;  
3. Extra-contractual liability (e.g.  injury) arising from the nature of merchandise;  
4. Interest paid over due amounts; and  
5. Any other matter not covered in the Convention.  

 
The Convention excludes the following types of purchase and sale operations:  
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1. Sale to final users or consumers;  
2. Bids, judicial sales or auctions;  
3. Transfer or sale of money or securities;  
4. Ships and aircraft;  
5. Electricity;  
6. Requirement contracts; and  
7. Services.  

 
Although there is no formal international convention that grants them the status of law, 

the International Chamber of Commerce's “Incoterms”(International Commercial Terms) are 
of standard use in commercial transactions by businesspeople, and their use is becoming 
customary international law. For example, it is noteworthy that the new Navigation and 
Maritime Commerce Law contains provisions related to customs, inspections and packing 
obligations that make an express reference to the Incoterms. The Incoterm specified in an 
order, contract, or invoice (FOB, CIF, etc.) will determine the seller's obligations in each 
transaction (the place of delivery, risk of goods in transit), and the costs which must be 
borne by each party (insurance, freight, import, or export duties), The ICC has published a 
guide for the interpretation of Incoterms, which can be downloaded from their website. It is 
advisable to review this guide, unless one is certain of the precise meaning of the term used 
in each case. 

 

I. Trade disputes under Mexican law 

 
Mexico's entrance to the GATT in 1986 was followed by the adoption of several Codes of 

Conduct, such as the Dumping Code, which carne into effect in 1988. This Code served as a 
framework for the Regulatory Law of Article 131 of the Constitution Regarding Foreign 
Trade, which was substituted on July 27, 1994, by the Foreign Trade Law, which is 
supplemented by the Regulation to the Foreign Trade Law, effective as of January 1, 1994, 
and has been subsequently amended with respect to various procedural rules regarding 
dumping cases. As a member of the World Trade Organization (WTO) Mexico is party to the 
Agreement on the Application of Article VI of the General Agreement on Tariffs and Trade of 
1994. 

In addition, as a member of NAFTA, the provisions under chapter XIX (Dispute 
Settlement in Antidumping and Countervailing Duty Matters) of the agreement are also 
applicable to Mexico.  

Since the late 1980's, Mexico has become much more aggressive in enforcing its 
international trade laws, initiating numerous antidumping and subsidies procedures against 
countries such as the United States, Brazil, Argentina, and Korea. Furthermore, Mexico plays 
one of the most active roles on dispute resolution before the WTO. In October 2008, 
Mexico eliminated antidumping duties for a number of products originating from China, 
such as footwear, textiles, toys, tools, etc. The elimination of these duties occurred 
because China joined the World Trade Organization. However, in order to protect 
domestic production, Mexico imposed a transitional tariff rate on a number of goods 
produced in China which is determined by customs based on the value of the goods.    

Furthermore, Mexico has implemented as of August 2005, a safeguard mechanism with 
respect to the China's Protocol of Accession to the WTO. In accordance with the Protocol, 
the mechanism aims to either regulate or restrict imports from China, should these imports 
cause a disorganization of the market or a relevant commercial deviation in the Mexican 
market. The mechanism establishes the procedural rules to be followed on this respect. 

 

1. Unfair practices of international trade 

 
Pursuant to the instruments mentioned above, the Mexican legal definition of unfair 

practices of international trade includes discriminatory pricing, and foreign government 
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subsidies, that cause or threaten injury to national production.  
To offset the effects of the importation of goods under unfair practices of international 

trade, the law establishes the imposition of antidumping or countervailing duties that may 
only be imposed if there is a price discrimination practice or a subsidy, injury, or threat of 
injury, and a cause-effect relationship between them. 

Discriminatory pricing is defined as the introduction of goods into the country at a price 
below their "normal" value. Subsidies are defined as a benefit granted by a government, or 
its entities, directly or indirectly to manufacturers, or exporters, for specific goods, to 
strengthen their internationa1 competitive position, unless they involve internationally 
accepted practices. 

If goods are imported from a country with a centrally planned economy, their "normal 
value" will be taken from an identical or similar product, manufactured or sold in a 
substitute market-economy country. 

 

2. Safeguards 

 
Safeguards are temporary measures taken to regulate or restrict imports of goods, to 

prevent or remedy a serious injury to the national production of similar or like products, and 
to facilitate market adjustment of national manufacturers. Safeguards may consist of 
specific or ad-valorem import duties, permits, or quotas. 

 

3. General procedures 

 
Although the procedures regarding unfair practices of international trade and 

safeguards are different, they take place before the same Bureau of Unfair International 
Trade Practices, which is the authority for the filing of all complaints that may trigger an 
investigation.  

In both cases, any national manufacturer may file the complaint, either on an individual 
basis, or as part of an association of manufacturers, representing at least 25 percent of the 
national production of a similar or like products to those imported, and accompanied by 
documents supporting the allegations. The Bureau may also initiate an investigation when it 
has gathered sufficient evidence to presume the existence of unfair practices of inter-
national trade or safeguards, and of an injury or threat of injury. 

 

a) Specific procedure for unfair practices of international trade 

The Bureau will publish the initiation of the investigation, and directly notify all 
interested parties accused by the manufacturer, who may respond within the term granted.  

A provisional resolution containing its preliminary findings must be published 90 days 
after the publication of the initiation of the investigation. The Bureau may impose a 
preliminary antidumping or countervailing duty, continue the investigation without such 
duty, or terminate the investigation. 

The Bureau will publish the final resolution containing its findings 210 days after 
publication of the initiation of the investigation. A final resolution will be issued, whereby a 
countervailing duty may be imposed, the provisional compensatory duty revoked, or the 
investigation concluded without the imposition of compensatory duties. 

Thereafter, any interested party may: (i) request the review of the final resolution at the 
first anniversary of the final resolution, (ii) initiate an administrative repeal action, (iii) bring 
an injunction lawsuit (amparo proceed), (iv) initiate an annulment lawsuit, or (v) request the 
initiation of an alternative dispute settlement procedure under NAFTA Chapter XIX, or WTO. 

 

b) Specific procedure for safeguards 

Once a petition is filed, the Bureau will analyze the information to determine the 
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possible existence of an injury or a threat thereof.  
Safeguards must be instituted 210 days after publication of the initiation of the 

corresponding investigation. The measures adopted may continue for up to 4 years, 
provided the national manufacturer fulfills the adjustment programs adopted.  

Provisional safeguard measures may be taken 20 days after the date of initiation, if from 
the circumstances, a delay in the imposition of the safeguard measures would cause an 
injury that would be difficult to repair, and there is sufficient evidence demonstrating the 
threat of serious harm resulting from the imports. These measures may not last more than 6 
months. 

 

J. Trade disputes under NAFT 

 
Trade Law allows interested parties to initiate an administrative action to repeal any 

measures taken, or to request the application of an alternative dispute settlement 
procedure contained in any treaty to which Mexico is a signatory. If an alternative 
mechanism is invoked, remedies under Mexican law generally are not applicable. In some 
cases, however, the "amparo" proceeding may apply as a last remedy. 

The remedies established under Mexican law (nullity suit before the Superior Chamber 
of the Federal Court of Fiscal and Administrative Justice) may be replaced under NAFTA 
Chapter XIX, with a binational panel, for the review of the conformity of the final 
determination to the law. The panel may confirm the Bureau's final resolution, or make 
recommendations for modification. 

Panelists must apply the same standard of review and general legal principles that the 
Federal Court of Fiscal and Administrative Justice would apply. 
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IV. Securing transactions 

 
Many types of security measures are available in Mexico to foreign or local lenders, and 

may be granted as either rights in-rem or rights in-personam. The following are some of the 
most prominent types of guarantees:  

 

A. Mortgages/Liens 

 
The most widely used security device in Mexico is the mortgage. Mortgages may be 

established on real estate, vessels, aircraft, or on complete production (industrial) facilities. 
 

1. Real estate mortgages 

 
Real estate mortgages are in-rem guarantees that are created on specifically determined 

property, and give the creditor, in the event of default, the right to be paid out of the 
proceeds of a foreclosure proceeding.  

Mortgages are regulated by the Civil Code of the location of the mortgaged property, 
and may be created by agreements between the parties, by voluntary unilateral acts, or 
pursuant to a legal disposition. 

The mortgage lien extends to the natural accessions of the mortgaged property, any 
improvements and fixtures made by the owner, the movable objects permanently attached 
to the property which cannot be separated therefrom without damaging the property, new 
buildings constructed by the owner of the mortgaged land, and to additions to the 
mortgaged buildings. 

For a mortgage to be effective against third parties, it must be registered in the Public 
Registry of Property of the location of the property. The mortgage lien takes priority over all 
others except previously registered liens. 

In an event of default under a mortgage, the mortgagee may foreclose and enforce, 
through a judicial proceeding, the sale of the mortgaged property. The mortgagee may bid 
in the corresponding public auction. Once the sale takes place, the mortgagee may have 
access to the proceeds. If the pro ceeds are insufficient to cover the amounts owed a 
deficiency, judgment will be rendered. 

 

2. Maritime mortgages 

 
The Navigation and Maritime Commerce Law provides that mortgages may be placed on 

any vessel, whether constructed or in the process of construction, and must be recorded at 
the Mexican Shipping Registry to be effective against third parties.  

Maritime liens on the vessel have priority over a vessel mortgage. The mortgage created 
on a vessel will have preference over any maritime lien on the vessel, after the following 
priorities: (i) wages and amounts owed to the crew; (ii) credits derived from indemnities by 
death or injuries at sea, or on land and in direct relationship with the operation of the 
vessel; (iii) rewards for the salvage of a vessel; (iv) fees for the use of port infrastructure, 
navigational aids, and pilotage; (v) compensation due for damages or losses caused by oil 
pollution or by the toxic, explosive, or radio active properties of nuclear fuel, or radioactive 
waste or products; and (vi) credits derived for the indemnities for extra-contractual claims 
for loss, or material damages caused by the operation of the vessel, excluding loss or 
damage to the cargo, the containers, or passengers' effects aboard the vessel.  

The priority of a vessel mortgage over other vessel mortgages is determined by the date 
of registration. Prior mortgages have priority over subsequent mortgages.  
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3. Mortgages/Liens on aircrafts 

 
Mortgages may be established over aircrafts, real estate, and chattels of an air transport 

company. Mortgages on aircrafts that are used in public air transportation service have to 
be recorded in the Mexican Aeronautic Registry.  

Aircraft equipment, such as engines, spare parts, and instruments, may be given in 
pledge. Constructive delivery is recognized. Mortgages and pledges must be recorded in the 
Mexican Aeronautical Registry. Mortgages on aircrafts have preference, except for tax 
salvage and maintenance credits. 

 

4. Complete production facilities (industrial) mortgages 

 
Industrial mortgages are created in favor of Mexican credit institutions over the 

complete industrial, agricultural, ranching, or service units of the mortgagor, and include all 
assets, movable and immovable, that are used for exploitation of said unit. This mortgage 
includes any concession or permission granted, as well as moneys and credits in favor of the 
mortgagor. 

The mortgagor retains possession of the mortgaged assets and continues to use and 
exploit the industrial unit. The mortgagee must consent to a sale of any of the mortgaged 
assets, or to any merger, except when made or replaced within the scope of its normal 
operations, unless otherwise agreed. 

The mortgage must be recorded in the Public Registry of Property to produce effects 
against third parties. 

 

5. Chattel mortgages 

 
Chattel mortgages are not commonly used as a security measure; more often, a pledge 

is used for chattels. 

B. Pledges 

 
There are three kinds of pledges under Mexican legislation: the commercial pledge, the 

commercial pledge without transmission of possession, and the civil pledge.  
The Law of Negotiable Instruments and Credit Transactions defines and regulates 

commercial pledges with and without possession. A commercial pledge exists when the 
subject matter of the pledge falls into the definition of commercial, as stated in article 75 of 
the Commerce Code, or if a party to the pledge is a businessman or engages in commerce, 
or is a company, as per articles 3 and 4 of the Codeo All other pledges are considered civil 
and therefore, are regulated by the Civil Codeo In 2000, the Mexican Congress created a 
new kind of commercial pledge which permits pledges without transmission of possession. 
The commercial pledge was reformed in June 2003. 

Although commercial pledges, pledges without transmission of possession, and civil 
pledges are similar in many aspects, they have different means of creation and perfection.  

 

1. Commercial pledges 

 
A commercial pledge is constituted by any of the following: (i) the delivery to the 

creditor of the goods or negotiable instruments; (ii) in the case of nominative instruments, 
by endorsement of the negotiable instruments in favor of the creditor, and in the case of 
instruments subject to registration, by endorsement and the corresponding notation in the 
registry; (iii) in the case of non-negotiable instruments, by delivery of the instrument or the 
document representing the credit to the creditor, and by recording the lien in the applicable 
registry or by notification to the debtor; (iv) the deposit of the goods or bearer instruments 
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at disposal of the creditor, along with a third party designated by the parties; (v) the deposit 
of the goods at disposal of the creditor in places to which the creditor has keys, even though 
such places are owned by or located within the establishment of the debtor; (vi) the delivery 
or endorsement of the instrument representing the goods that are object of the contract, or 
by the issue or endorsement of a pledge bond relative thereto; (vii) the registration of the 
contract for the equipment or operating credit in the manner set forth in the Law; and (viii) 
compliance with the requisites set forth in the Law of Negotiable Instruments and Credit 
Transactions with respect to account receivables (book credits). 

 
Pledges of fungible goods continue to be effective even when the original goods are 

substituted by goods of the same type. Although constructive delivery of pledged goods is 
not recognized for commercial pledges, there are a number of cases where the pledged 
goods may be placed with a third party or under the joint control of the debtor and the 
creditor. These pledges produce effects against third parties upon registration of the 
corresponding pledge in the Public Registry of Commerce of the location where the pledged 
goods or instruments are to be kept.  

If the value of the assets given in the pledge drops below an amount that is not 
sufficient to cover the original obligation plus 20 percent, and if the debtor does not provide 
sufficient funds to liquidate the debt represented by the credit instruments, the creditor 
may petition the court to authorize the sale of the collateral upon maturity of the principal 
obligation. 

The creditor may not become owner of the property given in the pledge without the 
express written consent of the debtor given after the creation of the pledge. 

 

a) Warehousing 

 
Goods may be granted in the pledge through a deposit of those goods in an authorized 

general deposit warehouse. After deposit is made, a deposit certificate is issued by the 
warehouse certifying ownership, along with a pledge bond, evidencing the creation of a 
pledge on the goods placed in the warehouse. Warehoused goods may only be released by 
the warehouse to the holder of both the deposit certificate and the pledge bond. 

A person holding a deposit certificate retains dominion over the goods deposited in the 
warehouse. However, such goods may not be removed without payment of all amounts due 
to the warehouse and deposit of the amount covered by the respective pledge. The holder 
of the warehouse receipt will have rights in the pledged goods superior to those of 
judgment creditors, and without a court order to the contrary, superior rights in the 
proceeds of such goods, whether in the form of sale proceeds or insurance proceeds as a 
result of damage or destruction. A person holding a pledge bond may request that the 
warehouse sell the goods deposited in order to collect its credit after maturity. 

 

b) Confidential warehouse receipts 

 
This type of security, although not established by the law, provides a simplified method 

for security arrangements in practice. The confidential warehouse receipt is a personal note 
from a warehouse that, when issued with a pledge bond, is accepted by many banks as 
collateral for commercial financing purposes. This receipt allows for the financing of goods 
kept in warehouses, without the need of a federal warehouse license, thus avoiding the 
stringent requirements of the law governing warehousing, in which the risks seem to be 
outweighed by the practical advantages. 

 

c) Equipment-operating and financing credits 

 
Since a commercial pledge requires the pledgor to forfeit possession of the assets given 
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in pledge, alternative methods are available that allow the debtor to retain possession of 
the collateral. Such methods include the equipment-operating credit agreement (crédito 
refaccionario) and the financing credit agreement (crédito de habilitación o avío). 

The assets underlying these credit agreements are also subject to the summary 
foreclosure proceedings provided in the Commerce Code. Both liens continue attached to 
the equipment or raw materials for which the credits were granted and/or from which the 
finished products were produced.  

These credits may only be used for the precise acquisitions stipulated in the financing 
agreement. The creditor should verify the proper use of the credit or risk loss of the lien. 
Improper use of the credits by the debtor constitutes default and the creditor may rescind 
the agreement or demand immediate payment, and in either case, can claim damages. 

Both credits are generally granted by the opening of a credit line against which the 
debtor may draw. The agreements must be in writing and recorded in the Public Registry of 
Property when the security is on real property, and in the Public Registry of Commerce 
when the security is on personal property. The agreement must establish the duration and 
purpose of the loan, the use of the funds, and a precise description of the collateral. The 
primary obligation of the borrower in both cases might be evidenced by one or more 
promissory notes. 

 
i) Equipment-operating credits 

 
The collateral related to this credit (crédito refaccionario) must be used for the 

acquisition of any of the following: tools, instruments, farming equipment, fertilizer, cattle 
or breeding stock, the development of farms and raising of crops (whether seasonal or 
permanent), the preparation or developing of land or farming, the purchase or installation 
of machinery and equipment, and the construction necessary for the business of the debtor. 
The proceeds of the loan may also be used to pay for operating expenses, the acquisition 
cost of real and personal property, and taxes incurred therewith, provided that the debts 
were incurred in the year preceding the date of the credit agreement. 

These operating credits are secured simultaneously or separately with real property, 
improvements, fixtures, machinery and equipment, and in general, all that is acquired or 
improved by the use of the proceeds of the credit, even future products. 

 
ii) Financing credits 

 
This type of security agreement (crédito de habilitación o avío) is used for the financing 

of the direct and immediate production costs of a business. Financing credits are granted for 
the acquisition of raw materials or for the payment of wages, salaries, and other direct 
expenses required for the operation of the business. The financing credits are secured by 
raw materials acquired with the proceeds of the credit, as well as by the products resulting 
therefrom. 

 

2. Pledge without transmission of possession 

 
The pledge without transmission of possession is an in-rem right concerning movable 

property or rights that guarantee the fulfillment of an obligation while enabling the debtor 
to maintain the material possession of the pledged property. This kind of in-rem right allows 
the debtor to use the assets for his commercial activities even if they are pledged in favor of 
a creditor. The pledged goods may be combined with other property, and even sold by the 
debtor within the usual course of his predominant commercial activities. 

The agreement containing the pledge of any movable asset without transmission of its 
possession has to be ratified before a Public Notary if the value of the operation is equal to 
or exceeds the equivalent amount in Mexican Pesos, of two hundred fifty thousand 
Investment Units. The pledge must be recorded in the Public Registry to produce effects 
against third parties. 

The rules of the commercial pledge are additionally applicable to the pledge without 
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transmission of possession. 
 

3. Civil pledges 

 
The Civil Code defines a civil pledge as a property right over chattels for the purpose of 

guaranteeing the performance of an obligation and its priority in payments. Nearly every 
chattel may be given in pledge and must be evidenced in a written agreement, and is 
perfected by actual or constructive delivery. In the 1atter case, the pledge must be recorded 
in the Public Registry of Property. 

In the event of default by the debtor, the creditor may demand, and the judge shall 
order, the sale of the pledged collateral at a public auction. If the collateral cannot be sold at 
a public auction, it may be transferred to the creditor for two-thirds of the legally required 
minimum bid. The debtor may agree after default that the creditor may retain the collateral 
in satisfaction of all or a portion of the debt, or that the pledged item may be sold 
extrajudicially. 

Priorities among competing mortgages and pledges of constructively-delivered property 
are determined by the recording date, and by the transaction date for pledges actually 
delivered. 

 

C. Guaranty 

 
The guaranty is the simplest form of security in Mexican Law and takes two forms: the 

bond ("fianza") or the unconditional guarantee ("aval").  
 

1. Bond 

 
A bond is an agreement accessory to a principal contract between the creditor and the 

debtor whereby the guarantor assumes the debtor's obligation in the event of default. A 
bond may not exist without the existence of a valid obligation.  

Bonds may be granted by an individual, a legal entity, or a bonding company. However, 
a company may not guarantee obligations of third parties unless provision is made in its 
corporate object clause.  

A guarantor under a bond may not be called upon to meet his obligations until the 
creditor has first exhausted his rights of action against the debtor and his assets; however, 
this benefit may be expressly waived. Bonds are mainly used both in judicial proceeding and 
in administrative contracts. 

 

2. Unconditional guarantee endorsement 

 
This endorsement guarantees payment of specific obligations is evidenced by a 

negotiable instrument and is regulated by the Law of Negotiable Instruments and Credit 
Transactions. The obligation appears on the face of the instrument it guarantees. The 
unconditional guarantee is deemed to guarantee the entire amount of the instrument 
interest included, unless otherwise established therein. 

The grantor of the unconditional guarantee endorsement (aval) is jointly and severally 
liable for the debt, even if the principal debt is cancelled, totally or partially, due to a defect. 
The creditor may not institute an action against the debtor or exhaust remedies against him. 

The holder of a negotiable instrument is entitled to a summary "executory commercial 
action" against the issuer or the guarantor, attaching assets simultaneously with initiation of 
the action of collection. For this unconditional guarantee to be effective, the use of the 
words "por aval" above the signature is sufficient. 
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3. Joint and several liability 

 
It is a usual legal practice in agreements that a third party voluntarily and expressly 

becomes jointly and severally responsible with the debtor for the payment of a debt.  
 

D. Conditional sales-reservation of title 

 

Seller may reserve title to the goods sold until complete payment by purchaser of the 
purchase price. If the goods sold consist of real estate or movable goods which can be 
identified, the clause containing the reservation of title shall be recorded in the Public 
Registry of Property in order to produce effects before third parties.  

Should movable goods cannot be identified, the parties may also include in their 
agreement a clause stating that the sale will be rescinded in the event of lack of payment of 
the purchase price. However, this clause will not produce effects before a third party who 
purchased the goods in good faith. 

When the seller rescinds and repossesses the goods upon judicial order, payments 
received must be returned to buyer less depreciation and fair rental.  

Provided that recordation in the Public Registry of Property takes place, and in the event 
of bankruptcy of purchaser, the seller may request the judge to separate the goods sold, 
which have not been paid for, from the assets of the bankruptcy proceeding. 

 

E. Trusts 

 
Although trusts are widely used for many different purposes and in a wide variety of 

transactions (such as to manage assets, to transfer properties, to invest in shares and other 
securities and to create a business concern), trusts may be used as a vehicle to guarantee 
debts when the security involves a substantial amount of property.  

A trust is created through an agreement between the grantor or grantors, and the 
trustee must be a Mexican Financial institution, such a bank or brokerage. A beneficiary or 
beneficiaries are also named, and are entitled to the benefits of the trust agreement. 
Grantors may also be designated as beneficiaries. 

The trustee will perform its duties through its agents which may accomplish the 
purposes of the trust by instructions from a technical committee designated by the grantors.  
Property and rights of any type may be placed in trust. Those trusts affecting real property 
must be recorded at the Public Registry of Property of the location in which the real 
property is located. Trusts involving movable property will be effective against third parties 
once the following requirements have been fulfilled:  

1. If on non-negotiable credit or personal rights, from the date the obligor is notified of 
the trust;  

2. If on nominative instruments, from the date of endorsement of the instrument to the 
trustee and the recording of such endorsement in the registry of the issuer if applicable;  

3.If on tangible property, from applicable transfer of title to the trustee; and  
4.If on bearer instruments, from the moment of possession by the trustee.  

Trusts are extinguished, among other reasons:  
1. By the fulfillment of its purposes;  

2.By the impossibility to fulfill its purposes;  
3.By impossibility to fulfill a suspensive condition, by lack verification within the term 

identified in the trust, or within a 20 year term after its constitution;  
4.Through the exercise by the grantors of the right to revoke, if applicable;  
5.By the fulfillment of the condition made by the trust;  
6.By agreement between the grantors, trustee and the beneficiaries; and  
7.By the removal or resignation of the trustee without designation of its substitute.  
Foreclosure may be achieved extrajudicially in a guaranty trust by incorporating a 
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conventional procedure in the trust agreement, or with the intervention of a court following 
the procedure applicable to conventional pledges for the sale of assets.  

Finally, a conditional Deposit (escrow) is an agreement whereby something is deposited 
with a trustee to be delivered to a third party subject to its complying with certain 
obligations within a certain period. An escrow can take the form of a trust according to 
mexican law. 

 

F. Guarantee trust 

 
In May 2000, the Mexican Congress established a new kind of trust especially designed 

as an instrument to serve as guarantee for any sort of debt. The chapter regulating this kind 
of trust, is found within the Law of Negotiable Instruments and Credit Transactions, and was 
amended in June 2003. 

Only Mexican credit institutions, insurance and bonding companies, brokerage and 
warehouses, and special purpose financial entities, may be trustees of this new kind of trust.  

Guarantee trusts may be used to guarantee several simultaneous or successive 
obligations, even if they are in favor of different creditors. The parties to the trust may agree 
that the grantor may use movable assets affected by the trust, combine them with other 
goods, or instruct the trustee to sell them within the usual course of the activities of the 
grantor. 

When the guarantee trust is equal or superior to the amount equivalent in Mexican 
Pesos of two hundred and fifty thousand Investment Units, parties shall ratify their 
signature before a Public Notary.  

 

G. Letters of credit 

 
Letters of credit are instruments used, among other things, to secure payment in the 

sale of goods. Letters of credit allow the seller of merchandise to be paid by a bank or its 
agent upon instructions from the purchaser, or upon presentation of certain documents 
such as invoices or bills of lading by the seller. The bank or its agent will pay the seller with 
funds from a line of credit extended to the purchaser. Stand by letters of credit have 
become a frequent instrument in Mexico.  

 

H. Leases 

 
Lease agreements may be structured in certain cases to be, in effect, security 

arrangements.  
 

1. Lease with purchase option 

 
These are governed by the general rules contained in the civil codes for each State or 

the Federal District regarding leas e agreements. A lease agreement may grant the lessee an 
option to purchase the leased merchandise either during the lease term or the expiration 
thereof. The purchase price and payment conditions may be determined in the lease 
agreement. 

The local civil codes usually require registration at the Property Public Registry of leases 
for real estate beyond a certain duration (i.e. 6 years) to be effective against third parties.  

 

2. Financial lease 
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Financial lease agreements are regulated by both, the General Law of Negotiable 
Instruments and Credit Operations, and by the General Law of Auxiliary Credit Organizations 
and Activities and may be granted only by financial leasing, which acquire the title of the 
merchandise, and lease the merchandise to individuals or legal entities for a compulsory 
period of time. The most recent amendment to the financial lease legal framework was 
effected en July 2006. Financial lease agreements are normally executed with Financial 
Lease Institutions, which, in order to grant the financial lease require promissory notes and 
insurance cover to guarantee the transaction. The lessee pays a determined amount, which 
includes the price of the goods, as well as the financial and other costs. Unless otherwise 
agreed, the price has to be paid even if the goods have not been delivered. The lesee is 
responsible for the maintenance and preservation of the goods and it is liable for any 
damage the goods may suffer, including loss, deterioration or destruction. Upon termination 
of the lease, the lessee may: (i) purchase the merchandise at a value lower than the original 
purchase price paid by the lessor or market value; (ii) extend the agreement and pay a lower 
rent in accordance with the terms established in the agreement; or (iii) participate in the 
proceeds from the sale of the leased merchandise to a third party, as may be agreed. 
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V. Government procurement 

A. Relevant law sources 

 
The legal framework for government procurement is set out in two pieces of legislation, 

namely the Law of Public Acquisitions, Leases and Services of the Public Sector (Law of 
Acquisitions), and the Law of Public Works and Related Services (Law of Public Works), Both 
were published on January 2000, and on July 2005. 

Those laws, having very similar contents, regulate the planning, programming, 
execution, budgeting, cost, conservation, maintenance, and control of acquisitions, lease of 
real property and goods, any type of service agreements, and public works, required by 
federal governmental entities, companies in which the federal government holds a majority 
ownership interest, and federal government-owned entities. Other laws and regulations in 
specific activities often detail the content, formalities, and obligations of the particular 
government procurement contracts.  

In the event of contracts financed through external credit funds, which are granted to 
the federal government by international financial institutions, different procedures and 
requirements, as well as other provisions for awarding contracts, may be established in 
accordance with the opinions of the procuring entity, and the Ministry of the Public 
Function. Such requirements, procedures and provisions shall be stipulated in the invitation 
to bid, the solicitation documents, and the corresponding contracts. 

In the event of a draw, preference will be given to disabled persons, or to companies in 
which 5 percent of their employees are disabled. The aforementioned percentage shall be 
determined in proportion to the total number of employees employed for a period of at 
least six months.  

The agencies and entities may call for a public procurement procedure, only when there 
is a global or specific authorization issued by the Ministry of Finance, taking into 
consideration the respective public budget programs. 

Before November 30
th

 of each year, agencies and entities shall publish on their websites 
their annual program for acquisitions, leases, and services, or public works, as the case may 
be, for the next year. 

Government entities and agencies may award contracts by virtue of any of the following 
procedures: (i) open bidding, (ii) restricted bidding, or (iii) single-source bidding. 

The invitation to bid is published in the Official Federal Gazette, in a national publicized 
newspaper, as well as in the gazette of the procuring entity or agency. The solicitation 
documents (basis) for public biddings shall be available to the interested parties at the 
domicile designated in the invitation and on the website created for this purpose by the 
Ministry of the Public Function on the day the call has been published and until six calendar 
days before the ceremony of delivery and the opening proposals. Within that time period, it 
is the exclusive responsibility of the interested parties to acquire the solicitation documents. 

Should the winning bidder be negligent on executing the contract, he would be 
disqualified and a fine would be imposed.  

All states have their own laws regarding government procurement, which are normally 
inspired by federal laws and regulations. 

 

B. Awarding contracts 

 
As a general rule, contracts are awarded through a public bidding procedure. Any party 

that satisfies the solicitation documents may submit a proposal duly signed during the event 
for the delivery and opening of proposals or submit it by postal service, courier or electronic 
means.  

The bid must include both a technical and economic proposal, incorporating guarantees, 
depending upon the nature of the project. Bids are first evaluated to ensure that all 
requirements are met, and any bid not satisfying the legal, technical and economic 
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requirements, including effective guarantees, outlined in the invitation to bid, is subject to 
disqualification.  

After a detailed examination of both technical and economic proposals, the contract will 
be awarded to that bidder who satisfies the technical, legal and economic conditions 
required by the procuring entity, and satisfactorily guarantees compliance of the respective 
obligations. However, when two or more bidders are eligible, the contract will be granted to 
the cheapest bidder. In public procurement procedures related to acquisitions, leases and 
services, procuring entities may also award the contract to the best evaluated bidder in 
terms of points, percentage or cost/benefit criteria, which have to be previously set forth in 
the solicitation documents.  

Contracts must be executed within 20 calendar days after the notice of the award. 
Otherwise, the contract may be awarded to the second best bidder. Additionally, the 
winning supplier or contractor shall grant a performance bond to assure compliance with 
the contractual obligations.  

The laws also permit government agencies and entities to conclude restricted bidding 
under certain conditions. In which case, invitations must be extended to at least three 
prospective suppliers or contractors. Additionally, the laws articulate requirements for the 
use of restricted bidding. For example, restricted bidding is permitted when the contract can 
only be executed with a determined individual, since he is the holder of certain patent or 
trademark rights, or other exclusive rights.  

If the entity or agency concludes that restricted bidding is not suitable, it may opt to 
award the contract directly through a single-source procurement procedure.  

 

C. Foreign participation 

 
Mexican law distinguishes between national and international bids. The bidding 

procedure is considered to be national when, only Mexican nationals are permitted to 
participate. Under the Law of Acquisitions, the assets to be acquired through a national 
procurement procedure must have been produced in the country and contain at least fifty 
percent of national content 

On the other hand, the bidding procedure, is considered to be international when the 
contract may be awarded to either Mexican or foreign nationals.  

International bidding procedures may be carried out only in the following cases:  
1.Where it is obligated pursuant to a treaty;  
2.Where the relevant entity or agency determines, after a market investigation, that the 

quantity or quality of national suppliers is not adequate, or that national contractors do not 
have the capacity to perform the work contemplated;  

3.Where the contract cannot be awarded, because no bids were tendered, or the bids 
did not meet minimum requirements set forth under the bidding terms; or 

4. Where required as a condition for the granting of foreign credits to the federal 
government, or its guarantor.  

However, the applicable laws expressly give government entities and agencies the right 
to deny the participation of suppliers or contractors in any international tender, if they are 
nationals of nations with which Mexico has no international treaty, or in the case of nations 
in which reciprocal treatment is not provided to Mexican suppliers or contractors, or to 
Mexican products and services. Thus, nations that have entered into trade agreements with 
Mexico may hold a distinct advantage in obtaining government procurement contracts. 

 

D. Right to administrative review 

 
Any interested party may, within ten days after the winner is decided, may file a 

complaint before the Ministry of the Public Function for any breach within the procurement 
procedure. The party may submit its complaint when the violation relates to any of the 
following: 
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I. The invitation to bid, its terms, or the clarification meeting, provided that the 
interested party had acquired the terms and conditions, and manifested his objections, 
arguments, and legal reasoning, at the clarifications meetings. Under this assumption, the 
interested party may only file its claim within ten business days of the celebration of last 
clarification meeting;  

II. Actions or omissions committed during the opening and presentation of the 
proposals, and at the moment of the award. In this case, the bidding party may only present 
the claim within ten business days of the notification of that action or omission;  

III. Actions or omissions by the procuring entity, which impede the execution of the 
contract in accordance with the terms established in the invitation to bid, or within the 
applicable law. In this case, only the awarded contractor may file a claim. The claim shall 
issued within ten business days after the day on which the contract should have been 
executed.  

The Ministry of the Public Function shall not admit complaints presented against actions 
or omissions in different moments of the procurement procedure. Likewise, it shall reject 
the complaint, when records show that the complaining party did not attend the relevant 
clarification meeting, or when the complaining party attended, but did not express at that 
moment his objection, arguments, and legal reasons, with respect to the alleged breach. 

Those parties who filed a complaint, with the only evident purpose of delaying the 
procurement procedure, will be subject to a fine. All complaints shall be filed, at the 
discretion of the interested party, in writing, or through electronic means, as established by 
the Ministry of the Public Function.  

The Ministry of the Public Function may suspend the procurement procedure when it is 
notified that there may have existed, or may exist, actions or omissions contrary to the 
terms of the applicable law, or where continuing with the procurement procedure may 
produce damages to the corresponding entity or agency, and where a suspension would not 
harm the public interest and would not oppose to the public order. Furthermore, all 
applicants requesting said suspension must grant an adequate bond to guarantee any 
potential damages derived from the suspension. Likewise, any interested party affected by 
the suspension, may grant an indemnity bond in an amount equivalent to the amount of the 
bond granted by the person who filed the inconformity claim, and therefore, be able to 
postpone the suspension, and continue with the implementation of the contract. 

The resolution issued by the Ministry of the Public Function may have any of the 
following consequences:  

I. The nullification of the action or omission; establishing, when applicable, the 
necessary guidelines to replace that action or omission as established by the law;  

II. The nullification of the procurement procedure;  
III. A declaration of lack of grounds for the complaint; or IV. 
IV. The guidelines for the execution of the contract.  
The final decision of the Ministry of the Public Function must be issued within twenty 

business days. The resolution issued by the Ministry of the Public Function may be 
challenged by filing a remedy as established by the Federal Law of Administrative 
Procedure, or by challenging, it, before a court.  

Severe penalties may be imposed on government officials and private parties who 
participate in an infringement to the Law of Acquisitions or the Law of Public Works.  

Private parties that infringe upon those laws may be sanctioned with fines from 50 to 
1,000 times the minimum salary in force in the Federal District. Additionally, those parties 
will temporarily be unable to participate in procurement procedures, or execute contracts 
regulated by the mentioned laws. 

The Federal Law on Administrative Procedure also provides for a remedy to challenge a 
resolution that levies a fine or disables a contractor or supplier. 

 

E. Projects for the Provision of Services (PPS) 

 
In the last years, the Federal Government has encouraged schemes of public-private 

investment inspired by the UK's Public Private Partnerships (PPP). In Mexico these schemes 
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that allow the financing of public services by the private sector are known as Projects for the 
Provision of Services (PPS).  

In March 2003, the rules for the implementation of PPS were published in the Official 
Federal Gazette and were updated in April 2004. 

A PPS is implemented through a long term service contract, which is awarded after a 
public bidding procedure in order to ensure best value for money. The services hired under 
a PPS contract must improve the services that would have otherwise been provided by a 
public entity and must be delivered to the entity's budget. The high quality services must be 
rendered with assets supplied by the private investor under the terms and conditions 
stipulated in the long term contract 

In the most complex cases, the supplier may be in charge of the design, financing, 
construction, operation, and maintenance of the assets and related services. The main 
features of PPS are as follows: 

 PPS imply the execution of a long term services contract between a public entity and a 
private supplier.  

 The services provided under the contract shall enable public entities to better fulfill their 
mission or the public services provided by them, in accordance with the applicable laws and 
regulations and the National Development Plan.  

 A cost/benefit analysis of the PPS project must be conducted in order to assess its 
appropriateness.  

 The risks associated with the project are distributed efficiently between both sectors.  

 The services must be rendered with assets constructed or provided by the supplier. 

 The value of the contract shall depend on the availability and quality of the services 
rendered. Once the criteria set forth in the contract are complied with, the government has 
the obligation to make the corresponding payments. 

 It may be stipulated in the contract that the public entity may acquire the assets 
constructed or provided by the supplier. 

In its initial phase in Mexico, the PPS initiative has focused on highways, health and 
education. The Federal Government will continue to identify projects and sectors where 
important benefits can be generated by the utilization of the PPS scheme.  

The applicable legislation for PPS is the Rules for the Implementation of Projects for the 
Provision of Services, published in the Official Federal Gazette on April 9, 2004, which are 
supplemented by (i) the Law of Public Acquisitions, Leases, Services, Public Works and 
Related Services, and its regulations; (ii) the Law of Budget, Accountancy and Federal Public 
Expenses, and its regulations; as well as (iii) other rules that may be applicable in light of the 
nature and scope of the relevant PPS contract. 
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VI. Representatives, distributors, franchises 

A. Representatives 

 
A foreign vendor can sell goods or services in Mexico directly through its own 

employees. Additionally, vendors may sell merchandise through representatives or 
intermediaries (who may be commission agents), through distributors, or through 
franchisees.  

When dealing through a commission agent, the vendor should be careful in ensuring 
that the agent is classified as an independent contractor, and not as an employee. 

Such precaution is necessary because an employee could claim a labor relationship for 
services in Mexico exists under Mexican law , independent of the nationality or residence of 
the employer, and thereby be entitled to the employee benefits. Furthermore, it is 
important to keep in mind that the Labor Law states that any person conducting sales, 
subject to direct supervision, is considered an employee of the person for whom he 
conducts the sale.  

Mexican law does not regulate the amount to be paid as commission.  
For tax purposes the agent's commission will be considered as his normal income. The 

sale by the non-resident vendor could be subject to Mexican taxes. 
 

B. Distributors 

 
Distributors are independent vendors who purchase and resell products for their own 

account.  
Distributors, unlike commission agents, derive their income from the difference 

between the wholesale price at which they purchase, and the retail price at which they sell. 
On the other hand, a commission agent's income is based on the commission received, 
which is usually a fixed percentage of sales. The risks of loss are suffered by the distributor 
upon accepting the purchase of products. Commission agents do not suffer risks of loss of 
products, as they act only as intermediaries. 

C. Franchisees 

 
Mexican law broadly defines franchises as an agreement whereby technical knowledge 

is transferred, or technical assistance is granted, to produce, sell goods or render services in 
a uniform manner, and with the same commercial, administrative and operative methods 
set by the owner of the trademark, with the purpose of maintaining the quality, prestige 
and image of the products or services therein distinguished. Franchises involve the granting 
of a license to use a trademark.  

Since a franchise agreement implies the licensing of a trademark, a franchise has to be 
recorded before the Mexican Institute of Industrial Property to gain protection of the 
trademarks against third parties. Unless otherwise agreed, the franchisee will then be 
authorized to exercise all legal actions necessary to impede the illegal use of the trademark, 
as if he were its owner. 

The parties to a franchise agreement enjoy full contractual freedom. Their respective 
obligations include, among others, the granting of a trademark license and technical 
assistance, protection of confidential information, compliance with quality and operational 
standards, payment of royalties, and access to the franchisor's operating system. 

Franchise agreements are not subject to government approval. In accordance with the 
Intellectual Property Law, franchisors must deliver to potential franchisees the technical, 
economic and financial information regarding the franchise and its system, prior to 
execution of the franchise agreement. 
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D. Relevant considerations 

 
Representatives, distributors, and franchisees are subject to Competition Law. It is 

important to avoid agreements that unfairly eliminate competitors from the market.  
Either party, in accordance with the terms of the agreement, may terminate any and all 

agreements governing the above relationships. Mexican law does not contain specific 
provisions for the payment of damages or remuneration upon termination of the 
agreement, except as provided by the agreement 

The vendor may prefer other ways to either enter the Mexican market or expand 
market penetration. For example, the vendor can create a subsidiary or open a branch in 
Mexico, instead of, or in addition to, having a representative, distributor, or franchisee. 
Rules are different in each case and offer the foreigner different advantages. 
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VII Intellectural property, Licensing 

 
The Industrial Property Law as amended on August 1994, was the last of a series of 

amended laws that ameliorated the obstacles to foreign investment of earlier versions.  
The Industrial Property Law created the "Instituto Mexicano de la Propiedad Industrial" 

(IMPI), or Mexican Patent and Trademark Office (MPTO), an independent government 
agency devoted to the registration and enforcing of intellectual property rights. The content 
of the law may be summarized as follows:  

 

A. Patents 

 
A patent is a right granted to an individual or to an assignee to exclusively exploit an 

invention for a non-renewable twenty-year term, beginning from the date of filing of the 
related application.  

An invention must meet the following requirements to be patentable:  
1. It must be novel, and not be comprised in the state of the art, where state of the art is 

defined as the technical information generally available to the public through a written or 
oral description, through working, or through any publication in Mexico or abroad. There is 
no 1055 of novelty if an invention is exhibited nationally or internationally at a recognized 
industrial or trade show, of if the inventor or assignee starts using it, provided that the 
patent application is filed within a twelve months term counted from the date of disclosure, 
and the applicant provides documents about the disclosure; 

2. It must be the result of an inventive activity not readily deduced from the state of the 
art, nor may it be evident or obvious to an expert;  

3. It must be capable of industrial application, that is, it must be useful towards the 
manufacture of a product, or to be used within a process for any type of economic activity; 
and 

4. It must be a human creation that allows the transformation of matter or energy in a 
manner which may be used to satisfy a concrete need. 

The following inventions are not patentable:  
1. Biological processes for production or reproduction of plants or animals,  
2.Biological or genetic material as found in nature,  

3. Animal breeds,  
4.The human body and the parts or organs thereof,  
5.Vegetal varieties (These are protected by the Vegetal Variety Law discussed below.),  

6. Software, and  
7. Business methods 

Patent law incorporates the first-to-file principIe. Mexico is a party of, among others, the 
Paris Convention, TRIPS, the Patent Cooperation Treaty, and UPOV. Thus, the date of filing a 
patent application in another member country is treated as the date of filing in Mexico if the 
applicant claims convention priority 

There is no explicit obligation to work an invention, but the law does provide that 
anyone may apply to the MPTO for a compulsory license if the patent is not worked for 
more than three years following issuance of the patent application, or four years following 
the filing of the application, provided that the applicant or patentee has no valid reason for 
the failure to work the invention. 

The MPTO may also issue emergency licenses on patented pharmaceutical products, 
provided that the Mexican Council of General Health acknowledges a disease as of priority 
attention. The MPTO sets the amount of the royalties to be paid to the patentee, and the 
term of the emergency license.  
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B. Utility models 

 
Utility models are objects, utensils, apparatus or tools, that as a result of a modification 

to their arrangement, configuration, structure or form, perform a different function with 
respect to the parts forming them, or represent advantages with respect to the usefulness 
of the parts.  

Utility models may be registered with the MPTO if they are absolutely new and capable 
of industrial application. Protection is granted for a non-renewable term of 10 years from 
the date of filing. 

C. Industrial designs 

 

Industrial designs include industrial drawings and industrial models. Industrial drawings 
are any combination of figures, lines or colors, incorporated to an industrial product as an 
ornament, giving it a peculiar aspect of its own. Industrial models, provided that they do not 
imply technical effects, are three-dimensional models that serve as molds to manufacture 
industrial products, and give a special appearance. 

Industrial designs may be registered with the MPTO and are granted protection for a 
non-renewable term of 15 years if they are new, and are used as a type or mold, to make 
industrial products.  

D. Trade secrets 
Trade secrets, or "secretos industriales," are defined as any information capable of 

industrial application, maintained in confidence, which may be useful to obtain or to 
maintain a competitive advantage in the performance of economic activities; the 
confidentiality of which, the owner has taken measures to preserve by labeling information 
as "confidential," "secret," or in another similar manner, and has executed confidentiality 
agreements with all the individuals and entities that have access to the confidential 
information. An industrial secret must necessarily relate to the nature, characteristics, or 
purposes of products, to production methods or processes, or to the means or forms of 
distribution or marketing of products, or to the rendering of services.  

Information in the public domain, information which may be obvious to a technician, or 
information which must be publicly disclosed by law or by court order, is not considered an 
industrial secret. 

Any confidential information shall not be deemed to be in the public domain if such 
information is disclosed to an authority for the purpose of obtaining permits, registries, 
authorizations, or similar materials. 

The protected information must be set forth in documents, electronic or magnetic 
media, optical discs, microfilms, films or other similar instruments. 

Trade secrets may be transferred or licensed to third parties. Individuals with access to 
industrial secrets may not reveal them without justified cause or consent from the owner or 
licensee. Individuals or entities hiring employees, or contracting services from competitors, 
with the purpose of obtaining industrial secrets, may be liable for damages. Individuals that 
had access to an industrial secret due their employment or professional activity, are liable 
for the non-authorized use or disclosure of the industrial secret, provided that they were 
expressly warned about the confidential nature of the information. 

Mexican law only provides one explicit manner for enforcement of trade secrets, which 
is to file criminal charges with the Federal General Attorney. 

E. Integrated circuits 
Integrated Circuits are protected as follows:  
1. Integrated circuits are products in final or intermediate form, having at least one 

active element, and one or more interconnections to form an integral part of the body, the 
surface, or a piece of semiconductor material, destined to have an electronic function.  

2. Topography or layout is the three-dimensional disposition, having at least one active 
element, with one or all of the interconnections of an integrated circuit for use within it.  

3. Original topography or layout is the topography or layout of an integrated circuit that 
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is the result of the creative effort of the inventor, and which is not obvious or common 
among creators or among manufacturers of integrated circuits at the time of invention. 

Protection is afforded to the topography and/or layout of integrated circuits which are 
original and have not been commercially worked anywhere in the world.  

There is a two-year grace period from the date of first use. Any original combination of a 
previously-known layout may be protected. The term of protection is 10 years from the date 
of filing.  

The owner of a Certificate of the Topography of an Integrated Circuit has the right to 
stop others from reproducing the circuit in whole, or in part, and has the right to stop the 
importation, sale, or distribution, without authorization.  

There is no infringement if the protected topography or layout of an integrated circuit is 
used for:  

a) Evaluation, analysis, or academic purposes, not for profit;  
b) Creating a different original topography or layout;  
c) A third party who, independently and prior to the publication of the registration in the 

Industrial Property Gazette, created an identical topography. 
If a third party in good faith is importing, reproducing, distributing, or selling integrated 

circuits, incorporating protected topography or layouts, there will be no infringement until 
after the infringer is notified in writing by the owner of the certificate. The infringer may 
finish his supplies in stock provided that a reasonable royalty is paid to the owner of the 
certificate. A protected topography of integrated circuits must bear the legend “(M)” or 
“(T),” plus the name of the owner.  

 

F. Trademarks and service marks 

 
A trademark is defined as a visible sign or symbol that distinguishes products or services 

from others of the same species or class in the marketplace.  
Accordingly, trademarks may be:  

1. Any name or visible design, including color designs, provided that they are sufficiently 
distinctive to distinguish products or services from others of the same class;  

2. Three dimensional forms;  
3. Trade name and corporate names;  

4. Individual's names, unless there is a homonym previously registered, or there is no 
consent of the individual from whom the name was taken.  
Some marks are non-registrable, such as:  

1. Words or designs that are not sufficiently distinctive;  
2. The proper, technical, or commonly-used names of products or services, as well as 

words which are the usual or generic designation of the products to be covered;  
3. Descriptive names or designs;  

4. Geographic designations, if they may mislead the consumers, or any name 
designating the place of manufacture of products or the rendering of services; as well as 
names of places known for the manufacturing of certain products;  

5. Names, figures or designs that are well-known (as provided by the article 10 bis of the 
Paris Convention) or famous in Mexico;  

6. Any name, form, or design, confusingly similar or identical to a previously registered 
name, trade, service mark, or design, used to cover the same products or services;  

7. The translation to other languages of non-registrable words; and  
8.Colors by themselves. Color designs are registrable. 
Trademarks and service marks, with the exception of well known and famous marks, 

must be registered in order to obtain exclusive right of use.  
As a general rule, registration is granted to the first applicant; however, an earlier user, 

in Mexico or abroad, may file a cancellation action against a registration. Trademarks may 
be registered for 10 renewable years from the date of filing of the application with the 
MPTO. Use of a trademark may not be discontinued for more than three consecutive years 
without justification; otherwise, the registration would be vulnerable to a cancellation 
action. 
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Trade or service marks cover only specific goods or services within a single class of 
products according to the international classification provided in the Nice Arrangement. 
There are no multiple-class applications 

G. Collective trademarks 
Legal entities formed by producers, manufacturers, business-people, or service 

providers, may register collective trademarks in order to distinguish their products or 
services from those of non-members. A collective trademark may not be transferred to third 
parties, and its use is reserved for the members of the applicant entity.  

 

H. Commercial slogans 

 
Commercial slogans are phrases or legends that have the purpose of announcing 

businesses or commercial, industrial or service establishments to the public, to easily 
distinguish them from others of their kind. Commercial slogans must be registered in order 
to obtain exclusive right of use. Commercial slogans may be registered for up to 10 
renewable years from the date of filing of the registration application.  

 

I. Trade names 

 
The visible names of commercial, service or industrial premises, are protected without 

need for registration, provided that they are used in Mexico. The protection covers the 
geographic zone of the effective clientele of the business using the trade name, and may be 
extended throughout the country if there is massive and constant diffusion of the name on a 
national level. 

A user may apply for publication of the trade name in the Gazette of the MPTO to 
establish a presumption of good faith in the use of the name.  

Trade names are not protected for a specific class of goods or services. The publication 
is valid for 10 years and may be renewed.  

Trade names are becoming less common every day, and are being replaced by service 
marks. Unlike service marks, trade names may not be filed on intent-to-use basis, and might 
not provide automatic protection throughout the country. 

 

J. Appellations of origin 

 
Appellations of origin are names of geographic regions used to designate a product that 

originates from said region, and whose qualities or characteristics stem exclusively from the 
region. Mexico is a party to the Lisbon Convention. The Mexican state is the owner of the 
appellations of origin. The use of an appellation of origin requires a license issued by the 
MPTO. 

 

K. Royalty payments 

 
Mexican law does not provide any specific rules governing minimum or maximum 

royalties. Tax authorities, however, have the right to adjust the taxable profit of the payer if 
such royalties are excessive and do not reflect "market value." 

 

L. License agreements 

 
Trademark and patent licenses are business agreements and parties may freely stipulate 

most of the provisions, including governing law, forum, arbitration, and royalties, as well as 
time, place, and currency of payment.  
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Licensees may file actions against trademark and patent infringement, unless the license 
contains an explicit stipulation prohibiting the licensee filing such actions. Licensees are fully 
valid and enforceable between the parties without recording the agreement with the MPTO 

However, recordation with the MPTO is required so that the use of the licensed 
trademark or patent inures to the benefit of the registrant or patentee. 

Only Mexican patents, patent applications, registered trademarks, trademark 
applications, and trade secrets, may be licensed.  

The license, and in general, all documents to be filed with Mexican government 
agencies, must be fully translated into Spanish. To record license agreements, the MPTO 
usually asks that the license agreements be notarized, authenticated with the Apostille 
included (or legalized by a Mexican consul). However, it is possible to record a non-notarized 
license, although the procedure may take longer.  

Generally, licensing practices may have significant antitrust implications, i.e., including 
efforts by the seller or licensor to restrict by territory, purchases and sales of the licensee 

 

M. Enforcement of patents and trademarks 

 

1. Administrative action 

 
Filing an administrative infringement action with the MPTO is the most common way to 

handle a trademark or patent infringement.  
An infringement action involves a full administrative trial. The MPTO takes 

approximately one year to issue a trademark infringement decision (for patents it may take 
from one to five years, depending on the case). 

The MPTO has authority to issue preliminary measures at the beginning of the 
procedure. The preliminary measures may include a preliminary cease order to the infringer, 
the seizure of infringing products, and in some cases, the seizure of machinery used to 
manufacture the infringing goods. 

In order to obtain the preliminary measures, the patentee or registrant must file a bond, 
which guarantees the payment of damages in case the infringement action is not successful. 
The MPTO unilaterally sets the amount of the bond and may later increase it. The patentee 
or trademark owner should also inform consumers of the existence of the intellectual 
property rights by marking products with a statement demonstrating that there is a patent; 
and in the case of registered trademarks, with the ® symbol, the MR abbreviation, or with 
the Marca Registrada legend.

1
 Alternatively, the MPTO may accept other ways of informing 

of the existence of intellectual property rights.  
The defendant is entitled to lift the preliminary measures by filing a counter-bond 

(usually twice the amount of the plaintiff's bond) and continuing business as usual.  
If the infringement action were successful, the MPTO may issue a definitive ceas e order 

to the infringer, and may impose a fine up to the equivalent of 20,000 times the daily 
minimum wage in the Federal district ($75,000.00 USD approx.). The MPTO may also order 
the destruction of the seized products, the temporary or definitive closure of the infringing 
premises, and even an administrative arrest up for 36 hours. The MPTO may not award 
damages or attorneys fees. 

The MPTO's decision may be appealed before the Federal Court of Tax and 
Administrative Justice. The court takes from 18 to 24 months to issue a decision, and it may 
be subject to a final appeal (Juicio de Amparo) before a Federal Court of Appeals.  

 

                                                                 
1
 Symbols such as TM and SM used in sorne common law jurisdictions have not legal consequences at 

al!. The use of the ® symbol on products bearing trademarks not registered in Mexico may be deemed as trademark 

infringement and the MPTO may impose a fine. 
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2. Civil action 

 
Once the MPTO has issued a final infringement decision, the patentee or trademark 

owner may use it to file a civil claim for damages before a court of common jurisdiction.  
The law provides that the patentee or trademark owner may claim at least 40 percent of 

the retail price of each infringing product sold by the infringer. Arguably, the rights holder 
has two years after the issuance of the final decision to file the action for damages. 

Although the law provides for statutory damages, a recent precedent from the Supreme 
Court provides that the patentee or trademark owner must prove that there were actual 
damages or a loss of profits, and that such damages or lost profits were a direct 
consequence of the trademark or patent infringement. 

 

3. Criminal charges 

 
Counterfeiting of branded goods is considered a "delito grave," or serious crime in 

Mexico, and means that the defendant would not be entitled to be free on bail during the 
trial.  
The criminal charges must be filed before the Federal Attorney General Office. Said Office 
conducts its investigation, and if it finds enough evidence to assume there is counterfeiting, 
it may file a criminal action with a federal criminal court. If the judge finds the defendant 
guilty, the trademark owner may file a claim for damages with the criminal judge. 

 

N. Comparative advertising 

 

Comparative advertising is allowed in Mexico if the comparison of products or services 
covered by a trademark is done for information purposes. When individuals use 
comparative advertising and publicity that is misleading, false, or exaggerated, with the 
purpose of discrediting or trying to discredit products, services or a competitor, the MPTO 
may impose fines, close the business, or place the individuals under arrest for up to 36 
hours. 

In addition the Consumer Protection Agency may also impose sanctions if the 
comparison of products were false, misleading or exaggerated, even if it does not have as a 
purpose of discrediting or to trying to discredit products, services, or a competitor. The 
sanction in this case could be a fine up to 2,000 times the minimum daily wage in Federal 
District.  

 

O. Parallel imports 

 
Any person, for their use, distribution, or commercialization, may legally import into 

Mexico, products covered by a registered trademark, provided that the imported goods are 
legitimate in the country of origin, and that the manufacturer of the goods and the owner of 
the Mexican trademark registration are the same entity or individual, belong to the same 
group, or one is licensee of the other. 

On the other hand, parallel imports of goods protected by a Mexican patent are not 
allowed and the Mexican patentee may file patent infringement actions against importers.  

 

P. Copyright 

 
Copyright is protected for original intellectual creations without need for registration. 

There are two categories of rights related to copyright:  
1. Economic rights to use or reproduce the work of the author for profit.  
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This right is effective during the author's lifetime and 100 years after his death. The 
protection of posthumous works lasts 100 years, counted from the day of first publication; 
and 

2. Personal rights, which include recognition of authorship and opposition to any 
deformation, mutilation or modification made to the copyrighted work, without 
authorization or opposition to any action, which may decrease the value or prestige of the 
work, or the reputation of the author. This right is perpetual, non-transferable, non-
waivable, and does not expire when an action to enforce it is not exercised. 

Copyright protects the following types of works: literary, scientific, technical, legal, 
pedagogic, didactic, musical, pictorial, design, engraving, lithographic, sculptural, plastic, 
architectural, photographic, cinematic, audiovisual, radio and television, software, and on 
any other work which could be considered comprised within the generic types of artistic or 
intellectual works mentioned above. 

The author or his assignee has the right to the exclusive use of any protected work. Only 
the right to use, reproduce, distribute, broadcast and adapt a protected work may be 
assigned. The author's personal rights are not assignable. 

As a general rule, the assignment of rights to use or reproduce a work are not perpetual; 
if the parties do not provide a term in the assignment agreement, the law considers the 
assignment to be only for a period of five years. As an exception, assignments involving 
literary works and software are permanent.  

The author has the non-assignable right to be designated as such, and to oppose any 
deformation, mutilation, or change of his work. These rights pass to the author's heirs.  

Copyright is protected even if it is not registered, published or disclosed.  
Copyright infringement is defined as any of the following actions carried out without the 

consent of the author or his assignees: 
1. To use a protected work;  
2. To use the picture of a person;  

3.To manufacture, reproduce, store, distribute, market copies of phonograms, 
videograms, or books protected by copyright;  

4. To sell, offer for sale, store, or circulate, protected works that have been modified, 
adapted or deformed;  

5. To import, sell, leas e, or carry on, any action to deactivate electronic protection 
systems of software;  

6.To rebroadcast, fix, reproduce, or publish, radio broadcasts;  
7.To use, reproduce, or exploit, a registered work, pseudonym or character.  
Copyright infringement is punishable by fine, but if the infringement is done on a 

commercial scale, there may be criminal penalties as well. The MPTO is in charge of 
prosecuting most cases of copyright infringement.  

Preliminary measures, such as the seizure of infringing material, orders to cease and 
desist, and orders to suspend an infringement, may be issued by the MPTO. 

A suit or action can be filed while a registration application is pending.  
The usual defenses against copyright infringement are:  

a) That the use of the copyright is not for profit,  
b) That the reproduction of the copyrighted work is different,  
c) That there is a dispute as to who is the actual author or copyright holder,  
d) That the work is not original or that it is in the public domain.  
A civil action for damages also may be filed. The author or his assignee may put a lien on 

the entrance fee or income derived from the performance of a copyrighted work.  
The author or his assignee may also repossess electromechanical equipment, sound 

systems, projection systems, or force commercial operations into receivership. 
The judge in a civil or criminal action may order the seizure of all instruments used to 

make unlawful copies, as well as the copies of reproductions of copyrighted works. The 
judge or public prosecutor may order the sale of all reproductions, and the proceeds thereof 
shall be paid to the author. 

If the counterfeit products may not be sold to the public because the author objects, 
such products shall be destroyed. The criminal action has no effect on the civil action and 
vice versa.  
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Mexico is a party to the Universal Copyright Convention, the Interamerican Copyright 
Convention and the Berne Convention. 

 

Q. Franchises 

 
Please be referred to the previous Section  

 

R. Mexican law for the protection of new varieties of plants 

 
New varieties of plants are protected under a separate law, the Vegetal Variety Law, 

which was published on October 25, 1996. Mexico is also a party of UPOV:  
To be protected, plants must be: (i) new; (ii) different; (iii) stable; and (iv) homogeneous  

The term of protection is granted for:  
- 25 years for perennial, forestry, fruit, ornamental plants, and grafts.  
- 20 years for other species.  
The owner has the right to the exclusive use of:  

1. The breeding material for commercial production;  
2. Marketing; and 
3. Sales 

Applications to register plant varieties are filed with the Ministry of Agriculture. Plant 
varieties will be identified by a specific name proposed by the breeder. The breeder's rights 
are as follow:  

1. To be acknowledged as breeder of the plant variety;  
2. To prevent the use of a plant variety without authorization; 
3. To license others to use the plant variety. 
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VIII Investment framework 

 
Over the last several years, Mexico has removed significant foreign investment barriers 

as part of an ambitious economic development plan that aims to achieve, and sustain, 
industrial development and expansion. The government has recognized that substantial 
private capital is needed to create additional employment and to increase industrial output, 
which also results in attracting an influx of modern technology, management techniques, 
and financing. 

Consistent with NAFTA, Mexico enacted a Foreign Investment Law (FIL), effective as of 
December 1993, and amended on December 1997, which abolished restrictions on foreign 
investment in most areas. FIL repealed several statutes that strictly regulated the 
participation of foreign investors in certain activities. The Foreign Investment Commission is 
the exclusive authority for the application of FIL.  

On September 1998, new Regulations were published for the FIL and the Foreign 
Investment Registry to further relax requirements and filings. Lately, further amendments 
were published on July 2006 same that removed several restrictions to foreign investment 
in Mexico. 

A. Foreign investment law 

 
FIL establishes, as a general rule, that foreign investors may hold 100 percent of the 

capital stock of any Mexican corporation or partnership, except in those few areas expressly 
subject to limitations under the FIL. The repealed law stated, as a general rule, that foreign 
investment was limited to 49 percent unless expressly authorized to exceed this percentage. 
FIL grants all investors from NAFTA and non-NAFTA countries the same investment 
treatment in Mexico. In certain activities limited by FIL, investors from NAFTA, EU and EFTA 
countries enjoy greater access, as provided in NAFTA, MUEFTA and the Free Trade 
Agreement with EFTA member states (MEFTA-FTA). There has been dynamic liberalization 
of previous restrictions in FIL by modification of various specific laws, applicable generally, 
as well as to specific provisions in these free trade agreements applicable to their Parties. To 
attract further flows of capital and allow even greater foreign capital participation, there 
have been accelerated changes in certain areas such as railroad services, ports, airports, 
telecommunications, and in certain financial services. 

The following are the major categories of limitations on foreign investment contained in 
FIL. Where applicable, NAFTA, MEUFTA and MEFTA-FTA provisions relevant to each sector 
are noted as well. 

1. Activities reserved for the State 

 
The constitutionally-defined "strategic activities" continuing to be reserved exclusively 

for the State are the following, as per Article 5 of FIL:  
a) Oil production and oil refining;  

b) Basic petrochemical production;  
c) Electricity;  
d) Nuclear power generation;  
e) Radioactive minerals;  

f) Telegraph and radiotelegraph services;  
g) Local postal service;  
h) Bill issuance and coin minting; and  

i) Control, supervision and surveillance of ports, airports and heliports.  
Consistent with FIL, Mexico has reserved these activities from NAFTA,  

MEUFTA and MEFTA-FTA application.  
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2. Activities reserved for Mexican investors 

 
Article 6 of FIL reserves the following activities of the Mexican economy for national 

investors:  
a) Domestic land transportation of passengers, tourists and cargo, not including 

passenger or package delivery services;  
b) Retail gasoline sale and distribution of liquefied petroleum gas;  
c) Radio broadcasting and television services (except cable television, where foreign 

participation may reach up to 49 percent);  
d) Credit Unions were deleted from the law in 2008 as the New Law of Credit Unions 

was enacted 8DOF 20/08/08). 
The Law of Credit Unions establishes a maximum of 10% of foreign investment either 

directly or indirectly (art. 21 LUC) 
e) Development banks;  

f) Professional and technical services expressly defined by the applicable legal 
provisions;  

g) As of December 1995, a rule included activities of international land transportation of 
passengers, tourists, and cargo, between points in Mexican territory, as well as services of 
administration of central stations for passenger and auxiliary auto motive service vehicles. 
As of January 2004, foreign investment may participate up to 100 percent in the capital 
stock of Mexican companies engaged in this type of activities.  

 

3. Activities subject to specific participation percentage 

 
Article 7 of FIL establishes the following three categories where foreign investment is 

authorized up to 10 percent, 25 percent, and 49 percent:  
a) 10 percent in cooperative production companies;  

b) 25 percent in domestic and specialized air transportation and air shuttle services;  
c) 49 percent, which is the most extensive category, includes the following activities:  
 
i) Insurance and bonding institutions, currency exchange houses, general deposit 

warehouses, companies mentioned in article 12-Bis of the Securities Market Law which 
handle security portfolios in the name of third parties, investment companies' fixed capital 
and companies operating investment companies; in some of these cases, financial 
companies from NAFTA, MEUFTA and MEFTA-FTA may invest up to 100 % in an affiliate 
established in Mexico. As of July 2006, foreign investment up to 100% is allowed in financial 
leasing, factoring, and special purpose financial companies. 

ii) Manufacture and commercialization of explosives, firearms, cartridges, munitions and 
fireworks, excluding their acquisition and use for industrial or extractive activities, or for the 
production of explosive mixtures for use in these activities;  

iii) Printing and publication of newspapers for circulation exclusively in Mexico;  
iv) Ownership of series "T" shares of companies that own agricultural, cattle-raising or 

timber land;  
v) Fishing in fresh water, along the coast and in the exclusive economic zone, except 

aquaculture;  
vi) Integral port administration, pilotage, shipping companies commercially operating 

vessels engaged in coastal trade and navigation in internal waters, except for tourist cruise 
ships and dredges, and naval artifacts for port construction, conservation and operation;  

vii) Supply of fuel and lubricants for ships, aircraft and railway equipment; and  
viii) As of January 1999, 100 percent foreign investment is allowed in the manufacture 

and assembly of auto parts for the automotive industry without the requirement of prior 
authorization.  
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4. Majority interest upon approval 

 
Finally, article 8 of FIL establishes categories of activities in which foreign investors may 

hold greater than a 49 percent interest, subject to approval of the Foreign Investment 
Commission. These activities include the following:  

a) Port services such as towage, launching and line handling;  
b) Shipping companies using vessels exclusively for high-seas traffic;  
c) Administration of air terminals;  
d) Private educational services;  
e) Legal services;  
f)  Credit information companies;  
g) Institutions for categorization of securities;  
h) Insurance agencies;  
i)  Cellular telephone services;  
j)  Construction of pipelines for transportation of petroleum and derivatives thereof. As 

of May 1995, 100 percent participation is permitted by special law without specific 
authorization;  

k) Oil and gas well drilling;  
l)  Erection, construction and installation of public works.  

 

5. Acquisition of existing Mexican companies 

 
Except as above provided, foreign investors may acquire up to 100 percent of the shares 

of any company. However, a resolution from the Foreign Investment Commission is required 
when foreign investors wish to acquire more than 49 percent of the capital stock of existing 
Mexican companies, when the value of the involved companies' assets exceeds the 
threshold fixed by the Foreign Investment Commission. Such threshold is fixed annually.  

On this respect, it is noteworthy that NAFTA provides phasing for NAFTA parties.  
 

6. Real estate 

 
The Mexican Constitution establishes a "restricted zone" (100 kilometers wide from the 

borders and 50 kilometers wide from the coastal shores) in which direct foreign ownership 
is prohibited.  

However, FIL authorizes foreign participation in a Mexican company owning real estate 
within the restricted zone for non-residential purposes and requires only a notification to 
the Ministry of Foreign Affairs; if for residential purposes, title of the real estate must be 
held through a trust by a trustee, which must be a Mexican bank. Approval of the Ministry 
of Foreign Affairs is required. Long term leases of real estate are no longer prohibited.  

 

7. Neutral investment 

 
Neutral investment is a carryover from the 1989 Regulations to the 1993 Foreign 

Investment Law. FIL regulates the mechanism to allow foreigners to hold greater 
percentages of the capital of Mexican companies in restricted areas. Neutral investment 
may be done either through Mexican companies or in authorized trusts, as follows:  

a) The Ministry of Economy may authorize companies to issue special series of shares 
with limited or no voting rights.  

b) Banks acting as trustees may be authorized by the Ministry of Economy to issue 
instruments of neutral investment that grant holders economic and limited voting rights, 
with the restriction that no voting rights may be granted for ordinary shareholders or 
partners meetings.  

c) The Foreign Investment Commission may authorize neutral investment in the capital 
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stock of Mexican companies by international development financial companies.  
The Ministry of Economy has 35 working days to issue or deny the aforementioned 

authorizations. Otherwise, authorization will be granted automatically.  
 

B. Privatization 

 
In 1982, during the term of former President Miguel de la Madrid, the Mexican 

government started a privatization process of government-owned enterprises. However, it 
was not until 1988 during the administration of President Carlos Salinas that this process 
was intensified. Both, the Zedillo and the Fox administrations continued the process and 
further broke down other taboo areas. It is expected that the Calderón goverment will 
continue this trend.  

For over two decades many government-owned enterprises were privatized, including 
hotels, airlines, all of the banks, the telephone company (TELMEX), mining (Minera 
Cananea), TV stations (TV Azteca), theaters, sugar mills, fishing companies, automobile 
assembly, steel companies, and other companies covering a wide range of activities.  

The privatization process is part of the policy to liberalize the economy, while 
simultaneously allowing foreign participation in most economic activities. For example, the 
banking system, which until 1982 was owned by Mexican investors, was expropriated by the 
government and in 1990, privatized to Mexicans, and now allows foreign participation and 
control.  

Another example is TELMEX, which was privatized in 1990 with foreign participation in 
special series of shares, bringing in over US$7 billion. Foreign participation was permitted in 
the telecommunications industry in 1997 when Mexico opened long-distance telephone 
markets. 

Special rules in the bidding process are applied depending upon the specific 
characteristics of the government-owned company in process of privatization. Each 
privatization requires the approval of the Intersecretarial Committee on Privatization, 
created on April 1995, and consisting of the Ministers of Finance, Economy, Transport and 
Communications, Energy, General Comptroller and Labor, with the participation of the 
president of the Competition Commission.  

Outsourcing part or all of the activities of the entity without changing its ownership is 
another form of privatization (sometimes referred to as "indirect privatization"), without the 
necessity of direct ownership of the outsourcing company.  

Privatization in this form opens a whole new vast area of business opportunities to 
national and foreign enterprises. Such contracting may occur for operations to be 
performed separately from the facilities of the government-owned entity or may occur 
within the facility (i.e., maintenance contracts, statistical processing, management of 
production, and operating computer systems).  

C. Monetary and financial system 

1. Normative Framework 

 
Money, foreign exchange, and financial services, are regulated by a series of laws, 

regulations and circular letters from the Ministry of Finance, the Bank of Mexico, National 
Banking and Securities Commission (NBSC), and the National Insurance and Bonding 
Commission (NIBC). 

 

2. Currency 

The unit of currency is the peso. The only legal currency circulating are paper bills issued 
by the central bank, and coins of various values and characteristics. Foreign money is not 
legal currency in Mexico. Obligations denominated in foreign currency for payment in 
Mexico may be paid by delivery of the equivalent amount in pesos at the exchange rate in 
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effect on the date of payment, as established in the Monetary Law. The Official Federal 
Gazette publishes the V.S. dollar exchange rate determined by the central bank for payment 
of obligations. The parties may agree to make payments in foreign currency outside of 
Mexico, in which case, the Monetary Law would not be applicable. The exchange rates for 
other foreign currencies are calculated according to the exchange rates of those currencies 
with the V.S. dollar in international markets. The exchange rates of most foreign currencies 
are available at banks in Mexico.  

Mexican monetary law provisions may not be waived and any contractual stipulation to 
the contrary is null. 

 

3. Investment Units (UDIs) 

 
Upon the 1995 financial crisis and to offset inflationary pressures, the Mexican 

government created the Unit of Investment (UDI), which is a unit of account that may be 
used to express the value of investments, credits or commercial transactions. The Bank of 
Mexico is in charge of calculating the value of the UDI on a daily basis, which is based on the 
National Consumer Price Index. (The value of one UDI was equal to $1.00 peso on April, 
1995, the date of enactment of the corresponding decree).  

UDIs may be used to denominate the value of obligations in credit instruments, 
excluding checks. Its use is voluntary and when due, payment must be made in pesos. 
Payment is calculated by multiplying the peso value of the UDIs on the payment date, by the 
number of UDIs owed.  

Relatively few private investments or commercial transactions are denominated in UDIs, 
principally because of the relative stability of the exchange rate of the peso and attractive 
interest rates in pesos. 

 

4. The Central Bank and foreign exchange 

 
The Bank of Mexico operates as the country's central bank. The purpose of the Bank of 

Mexico is to provide legal currency for the economy, and its goals include achieving stability 
in the purchasing power of the peso, as well as promoting the healthy development of the 
financial system, and providing an effective payment system.  

The Bank of Mexico maintains foreign reserves for the purpose of supporting the 
purchasing power of the peso. The Bank supports the peso's purchasing power by 
compensating for disparities between the inflow and outflow of foreign currencies in the 
country. The Bank of Mexico is well respected both inside Mexico and in international 
financial circles. 

Mexico has complete freedom regarding monetary exchange. This free peso exchange 
policy has been a constant in the financial history of Mexico, except for a short period 
between September 1982 and December 1982, when strict exchange controls were 
enforced. After December 1982, the few remaining controls were liberalized considerably, 
and were removed completely on November 1991. 

Mexico uses a floating exchange rate system. Foreign currency may be sold or 
purchased in authorized currency exchange houses and in commercial banks. Furthermore, 
peso futures markets operate in Chicago, U.S.A., and in Mexico City. Although there is no 
exchange control, bank accounts may not be denominated in foreign currency. However, 
there are exceptions for companies and for individuals residing in the Mexican border zone. 
There are some discussions regarding the allowance of dollar bank accounts more generally; 
this being related to monetary policy. 

 

5. Affiliates of foreign financial entities 

 
The law defines as affiliates a Mexican corporation, authorized to operate as a type of 
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financial institution, whose capital stock is owned by a "foreign financial institution." A 
"foreign financial institution" is an institution legally established as such in a foreign country. 
In addition, the "foreign financial institution" must be from a country with which Mexico has 
entered into a treaty that provides for the establishment of foreign affiliates in Mexican 
territory. Similarly, an affiliate holding company, is defined as a Mexican corporation, 
organized and authorized to operate as a holding company of a financial institution or 
institutions, in which a "foreign financial institution" holds at least 51 percent of the capital 
stock. As such, under the financial laws, and as these terms are used herein, an affiliate, a 
foreign financial entity or institution, and an affiliate holding company are terms that apply 
to vehicles related to foreign investment by an entity in a NAFTA, MEUFTA or EFTA country. 

Since 1994, by virtue of amendments to the respective laws governing various financial 
institutions, foreign financial entities may establish affiliates with the prior approval of the 
Ministry of Finance. NAFTA, MEUFTA and MEFTA-FTA contemplate the establishment of 
foreign financial affiliates, including market participation limits, individual and aggregate, 
which have now been liberalized.  

In order to have an affiliate, foreign financial institutions must perform in their countries 
of origin, the same activities authorized for the affiliate in Mexico. Mexican legislation 
regulates affiliate operations.  

The capital stock of foreign financial affiliates engaged in activities of credit institutions, 
holding companies of financial groups, bonding companies, auxiliary institutions, exchange 
houses, special purpose financial companies, and brokerage houses, can be represented 
only by "F" and "B" shares. "F" shares must represent at least 51 percent of the capital stock 
and may be held only by an affiliate holding company or foreign financial institution. "B" 
shares are free of ownership restrictions, and are regulated by the provisions for "O" series, 
contained in the corresponding laws.  

In the case of affiliates of foreign insurance companies, the capital stock shall be 
represented by "E" and "M" shares. "E" shares must represent at least 51 percent of the 
capital stock and may be held only by an affiliate holding company or a foreign financial 
institution. "M" shares are free of ownership restrictions, but are subject to certain 
restrictions according to the Law of Insurance Institutions and of Mutual Insurance 
Companies regarding holdings permitted to a single stockholder.  

In the case of affiliate investment companies or companies operating investment 
companies, up to 99 percent of the fixed capital stock may be held by an affiliate holding 
company or a foreign financial institution. 

It should be noted that an affiliate of a foreign financial institution is a Mexican entity 
and is not considered as foreigner or foreign entity.  

 

6. Credit institutions 

 
Banking institutions fall into two categories in Mexico: development banks and 

commercial banks.  
The Mexican legal denomination for commercial banks is "Instituciones de Banca 

Múltiple" (the literal translation of which is "multiple bank institutions"). This denomination 
expresses the change in the range of services of commercial banks, as banks are now 
permitted by law to perform all kinds of banking services, and are not solely restricted to 
certain types of services, as they were in the past (i.e., deposit banks, mortgage banks, 
medium and long term financing banks, savings banks, trustee banks, etc.). Article 46 of the 
Law of Credit Institutions contains the detailed list of services that development banks can 
also perform.  

The essential difference between development banks and commercial banks is that 
development banks are governmental entities and commercial banks are privately owned. 
The different services they offer result more from the practice than from legal provisions.  
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a) Developments banks 

 
Development banks are established by their respective organic laws for special 

objectives, such as promotion of foreign trade, financing public utilities, housing, and 
industrial and agricultural development, among other areas. Some examples of 
development banks include Nacional Financiera, S.N.C., which operates as the principal 
government bank for promotion of industry in Mexico, and Banco Nacional de Comercio 
Exterior, S.N.C., which promotes exports and pre-exportation activities. Foreigners may not 
participate in the equity of development banks. 
 

b) Commercial banks 

 
To operate as commercial banks, authorization from the Ministry of Finance and 

opinions from the Bank of Mexico and the NBSC are required. The authorizations are 
nontransferable.  

The ordinary capital stock of commercial banks must be represented by series "O" 
shares.  

The law allows commercial banks to issue special series "L" shares representing 
contribution of "additional" capital. "L" shares have limited voting rights, and a preferred 
and cumulative dividend, which can be greater, but not less than, the dividend on common 
stock. These shares may be issued for up to an amount equal to 40 percent of the ordinary 
capital stock. "O" shares must be held by Mexicans, including affiliates of foreign financial 
entities, provided there are no restrictions governing their particular area of activity. Foreign 
government entities cannot hold stock of commercial banks.  

No person or entity may hold more than 5 percent of the capital stock, but may hold up 
to 20 percent with prior authorization from the Ministry of Finance. Exceptions to such 
limitations on holdings of ordinary capital stock are listed in article 17 of the Law of Credit 
Institutions, and include the federal government, certain institutional investors, holding 
companies of financial groups, shareholders of banks participating in a merger program 
approved by the Ministry of Finance, and other banks and foreign financial institutions and 
their Mexican affiliates when participating in programs approved by the Ministry of Finance.  

Except for the period between 1982 and 1992, historically, most Mexican commercial 
banks have been privately owned. Today, four large banks (Banamex-Citibank, BBVA-
Bancomer, Santander-Serfin, and HSBC Mexico) operating through thousands of branches 
throughout the country, dominate this sector of the economy. 

 

7. Special purpose financial entities ("non-bank banks") 

 
The Law of Credit Institutions expressly prohibits any entity other than credit institutions 

from rendering banking services, with few exceptions. One such exception includes the so-
called "non-bank banks," which may obtain resources from the placement of securities 
registered in the National Registry of Securities and Intermediaries, and grant credits for 
determined activities or sectors. Foreigners may now participate up to 100 percent of the 
capital stock of such entities, except affiliates of foreign financial institutions, provided there 
are no restrictions governing their particular area of activity. 

 

8. Auxiliary credit organizations and activities 

 
The General Law of Auxiliary Credit Organizations and Activities considers the following 

as auxiliary credit organizations: general deposit warehouses, financial leasing companies, 
savings and lending companies, credit unions, and financial factoring companies, as well as 
others considered as such by any other law. The law also considers the purchase and sale of 
currencies as an auxiliary credit activity. As such, this law regulates the operation of 
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currency exchange houses.  
The above institutions are subject to authorization of the Ministry of Finance, with the 

exception of credit unions, which are subject to authorization of NBSC. All of the 
institutions, except the savings and lending companies, must be incorporated as 
corporations and have capital requirements established by the Ministry of Finance.  

Auxiliary credit institutions and exchange houses, except savings and lending companies 
whose capital is represented by social parts rather than shares, may issue preferential, 
limited vote, or no-par-value shares. 

Foreign government entities, as well as bonding and mutual insurance companies, may 
not participate in the capital stock of auxiliary credit institutions or exchange houses. Other 
auxiliary credit institutions and exchange houses may hold capital stock in auxiliary credit 
institutions and exchange houses when participating in merger programs approved by the 
Ministry of Finance.  

No person or entity may hold more than 10 percent of the paid-in capital stock of these 
organizations, except for the federal government, credit institutions, insurance companies, 
stock brokerage houses and financial group holding companies, shareholders of auxiliary 
credit organizations and exchange houses, or those institutions participating in a merger 
program approved by the Ministry of Finance. The Ministry of Finance or the NBSC, in 
special cases, may authorize the purchase of more than the 10 percent limit to persons or 
entities with no connection to other shareholders of the respective company, provided that 
such approval does not create an undue concentration of share ownership.  

As per the FIL, foreigners may participate with up to 49 percent in the paid-in capital 
stock of general deposit warehouses and currency exchange houses. In these cases, financial 
companies from NAFTA, MEUFTA and MEFTA-FTA may invest up to 100 percent in an 
affiliate established in Mexico.  

 

9. Stock exchange operations sector 

 

a) The Mexican stock exchange 

 
Stock exchanges are principally regulated by the Securities Exchange Law and the 

circular letters issued by the NBSC. Although the Law contemplates the possibility of a stock 
exchange in any city, currently, the only authorized stock exchange is the Mexican Stock 
Exchange located in Mexico City. The Mexican Stock Exchange is operated by a corporation 
whose shareholders are brokerage houses or stock specialists. The Mexican Stock Exchange 
has an auction hall divided into two trading floors; one floor for capital markets, including a 
derivatives market for trading of futures, warrants and options, and the other floor for the 
money market for trading of debt instruments. However, since 1999 the trading is 
performed electronically from the brokers' offices. 

In December 1998, the Derivatives Market initiated operations. Mexican companies 
have been authorized by Mexican authorities to place securities in foreign markets. 
Similarly, foreign securities have been authorized to register in the Mexican market since 
July, 2003. 

 

b) New Market Securities Law 

Mexico has enacted a New Securities Market Law, published on December 2005 and 
enforceable 180 calendar days after said publication. The new law aims to develop a more 
efficient and transparent securities market so the interests of investors are duly protected. 
A paramount objective of the new law is to assure access of medium-sized companies to the 
securities market through the implementation of good corporate governance practices and 
regulations.  

The features introduced by this law are the new types of legal entities: Sociedades 
Anónimas Promotoras de Inversion (SAPIs), Sociedad Anónima Promotora de Inversión 
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Bursátil (SAPIB), and Sociedad Anónima Bursátil (SAB). SAPIs are stock corporations aimed to 
promote domestic and foreign investment by providing certain protections not 
contemplated in general Mexican corporate laws: for example, SAPIs are not subject to the 
supervision of the National Banking and Securities Commission. Minority shareholders also 
have additional protection, such as the right to appoint a director and an examiner, the right 
to call a meeting having only a 10 per cent stake of the equity, and other rights, such as 
puts, calls, tag alongs, drag alongs, and others. SAPIBs are similar to SAPIs, but they are to 
become publicly traded companies in no more than three years - a transition vehicle to 
transform into a  Sociedad Anónima Bursátil (SAB) as explained below. As such, they must 
have at least one independent director and provide a program for the progressive adoption 
of the regime applicable to SABs; they can also trade shares with or without public offer, 
subject to certain conditions. SAPIBs are the middle option between SAPIs and SABs. The 
third type of corporation introduced is the SAB, which is a different corporation to the 
common publicly-held entity. This corporation is identified by the introduction of certain 
new concepts such as the duty of care and duty of loyalty for members of the board of 
directors.  

 

c) Brokerage houses 

 
Brokerage houses are considered in the Securities Exchange Law as intermediaries in the 

stock market and may perform intermediation activities such as: (i) activities with the 
purpose of creating supply and demand of securities; (ii) operations with securities on 
behalf of third parties, acting as agents or legal representatives; and (iii) negotiating 
securities either publicly or with other intermediaries acting of third parties. Brokerage 
houses must be registered in the Intermediaries Section of the National Registry of 
Securities and Intermediaries. 

The Law refers to the limitations on holdings of shares and types of shares to be issued, 
which are essentially the same as those discussed in Section 6 above (i.e., "O" shares and "L" 
shares).  

Brokerage houses, stock specialists, foreign governmental agencies, credit institutions, 
insurance or bonding companies, auxiliary credit institutions, currency exchange houses, 
investment societies or companies and any other person or entity that could have a conflict 
of interest may not participate in the capital stock of brokerage houses or stock specialists.  

 

d) Investment Advisors 

Investment advisors are individuals who, without being intermediaries in the stock 
market, provide management services on a stock portfolio, making investment decisions on 
behalf of third parties, and providing financial counsel. In order to provide this kind of 
service, the advisors shall have a mandate which allows them to draw instructions to 
perform operations on behalf of the clients and register the client's name on operations 
performed on his behalf. Investment advisors are not supervised by the NSBC.  
 

e) Institutions for the deposit of securities 

 
Institutions for the deposit of securities operate through a concession granted by the 

Ministry of Finance, and are used to hold for safekeeping, ad ministering, compensating, 
liquidating, and transferring securities. The shareholders may be only the Bank of Mexico, 
brokerage houses, stock exchanges, credit institutions, insurance and bonding companies, 
retirement funds administrators, investment companies, corporations operating investment 
companies, and holding companies of financial groups.  
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10. Institute for the Protection of Bank Savings (IPAB) 

 
The Law for the Protection of Bank Savings went into effect on January 1999, for the 

purpose of establishing a guaranty system for people who have bank deposits, or who have 
been given loans or credits from financial institutions, and for regulating the supports given 
to financial institutions for the protection of depositors.  

The system established by the aforementioned law is administered by a decentralized 
agency of the government called the Institute for the Protection of Bank Savings, known by 
its Spanish acronym as the IPAB. The IPAB has its own budget and its own legal capacity, and 
operates under a Board of Directors, formed by the Bank of Mexico, the Ministry of Finance 
and the NBSC, and a General Secretary. 

The IPAB is the entity that replaced the Banking Fund for Savings Protection, known in 
Mexico as FOBAPROA dating from July 1990. The FOBAPROA was a trust set up by the 
federal government and managed by the central bank in a fiduciary capacity, which during 
its term had similar objectives to those of IPAB. 

IPAB sets the groundwork for more solid and well-supervised financial institutions 
through the promotion of market discipline and the efficiency, transparency, and 
capitalization of the banking system. 

The law establishes that whenever a financial institution is liquidated, enters into 
suspension of payments under bankruptcy law, or enters into bankruptcy, IPAB will assume 
and pay the guaranteed liquid obligations due according to procedures specified in the law. 
It also manages the deposit insurance sale of assets through its banking support system.  
 
IPAB does not guarantee the following:  

a) Operations for the benefit of domestic or foreign financial institutions;  
b) Operations for the benefit of any company that forms part of a financial group to 

which the financial institution in liquidation or bankruptcy belongs;  
c) Debt denominated in negotiable instruments or bearer instruments;  
d) Obligations or deposits for the benefit of shareholders, advisors, high officers, 

attorneys-in-fact holding powers of administration, and general managers of the financial 
institution being liquidated or in bankruptcy;  

e) Any operations not conforming to the applicable legal or administrative 
requirements, as well as to sound banking practices; any banking operations in which bad 
faith exists on the part of the obligation creditor; and any operations related to illegal 
transactions or acts. 

Financial institutions are required to pay ordinary and extraordinary fees established by 
the IPAB Board to fund the objectives of the law. In any year, such fees may not exceed 
eight-one thousandths of the total of the financial institution's operating liabilities.  

 

11. Insurance and bonding sector 

 

a) Insurance companies 

Insurance companies are regulated by the Law of Insurance Institutions and of Mutual 
Insurance Companies and the circular letters issued by the NIBC.  

The following institutions may not participate in the capital stock of Mexican-controlled 
insurance companies: credit institutions, mutual insurance companies, brokerage houses, 
auxiliary credit organizations, non-bank banks, currency exchange houses, pension fund 
administration companies, and companies operating investment companies. A mutual 
insurance company is one in which the policyholders are the owners of the company. It is a 
rarely-used vehicle in Mexico.  

Only insurance companies authorized by the Ministry of Finance may engage in any of 
the following insurance or reinsurance activities: (i) life; (ii) personal injury, medical 
expenses and health; and (iii) damage in any of the following areas, among others: civil 
liability and professional risks, maritime and transport, fire, agriculture and animals, 
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automobiles, credit, earthquake and other catastrophes 
Insurance companies must have a minimum paid-in capital stock expressed in UDIs for 

each of the aforementioned operations determined by the Ministry of Finance during the 
first quarter of each year. If the insurance company has variable capital, shares representing 
the minimum capital required by the Ministry of Finance may not be voluntarily withdrawn 
whether or not any of such shares represent the variable portion of the capital.  

Foreign financial institutions may acquire Mexican insurance companies under programs 
approved by the Ministry of Finance. The Mexican company must then become an affiliate 
of the foreign financial institution.  

Foreign insurance companies may only enter into insurance contracts in Mexico, with 
prior authorization from the Ministry of Finance, when: (i) the risks covered are in countries 
where the companies are authorized to act as such, and (ii) no Mexican insurance company 
is able or deems it beneficial to enter into the relevant insurance contract. For this purpose, 
Mexican insurance companies may act as commission agents of the foreign insurance 
companies.  
 

b) Reinsurance intermediaries  

Insurance companies engaged in reinsurance operations may use the services of 
reinsurance intermediaries residing in Mexico. Reinsurance intermediaries residing in 
Mexico must be authorized by the NIBC.  
 

c) Foreign re-insurers  

To participate in reinsurance operations, foreign re-insurers must be registered in the 
General Registry of Foreign Re-insurers of the Ministry of Finance. Foreign reinsures may 
open representative offices in Mexico with prior authorization from the Ministry of Finance, 
which may only accept or assign reinsurance liabilities in the name of their main offices.  
 

d) Insurance agents  

Insurance agents may be individuals or legal entities regulated by the Regulations for 
Insurance and Bonding Agents, and in the case of legal entities, also by the Law of Insurance 
Institutions and Mutual Insurance Companies. This law defines insurance agents as all 
persons or legal entities intervening in the contracting of insurance through the exchange of 
offers and acceptances, as well as advising regarding execution, preservation or 
modification of insurance policies or coverage, for which authorization from the NIBC is 
needed. 

Mexican and foreign individuals may be insurance agents. Legal entities must be 
incorporated as corporations and may be 100 percent foreign owned, subject to 
authorization from the Foreign Investment Commission.  

Individuals or entities not authorized as insurance agents may intervene in the 
contracting of most adhesion contracts, with the prior registration with the NIBC of their 
respective service agreements with the insurance companies. 
 

e) Bonding companies  

Bonding companies are regulated by the Federal Law of Bonding Institutions. 
Incorporation is subject to authorization from the Ministry of Finance. The capital stock of 
bonding companies may be controlled by foreign financial institutions, which may own up to 
49 percent of affiliate holding companies, which may own up to 100 percent of the capital 
stock (affiliates), or may be controlled by Mexicans who must own at least 51 percent of the 
capital stock thereof, as per the FIL.  

Mexican investment must always maintain the faculty to determine the administration 
and control of the bonding companies. The control of a bonding company is obtained in the 
following cases: (i) when 33 percent of the capital stock is acquired, (ii) when any 
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shareholder(s) have the possibility to designate the members of the Board of Directors, or 
(iii) by any other means by which the bond company could be controlled. Companies that 
are in control of a bonding company are subject to the inspection and vigilance of the NIBC.  

The following institutions may not participate in the capital stock of bonding companies: 
credit institutions, mutual insurance companies, brokerage houses, auxiliary credit 
organizations, and companies operating investment companies. 

In those cases in which no Mexican bonding company can or deems it beneficial to grant 
a requested bond, bonds may be acquired from foreign bonding institutions, with prior 
authorization from the Ministry of Finance, Mexican bonding companies may acquire "back-
up" bonds from foreign bonding institutions, which are duly registered in the registry 
created by the Ministry of Finance for that purpose.  

 

12. Investments companies 

 
Investment companies are entities incorporated for the purpose of purchasing securities 

and documents selected in accordance with risk diversification criteria, and use funds 
obtained from the public placement of shares representing their capital stock.  

Incorporation of investment companies is subject to authorization by the NBSC, and may 
be divided into: (i) common investment companies, which operate exclusively with fixed and 
variable interest rate instruments; (ii) debt instrument investment companies, which 
operate exclusively with fixed interest rate instruments; and (iii) capital investment 
companies, which operate with securities and instruments issued by companies requiring 
long-term funding.  

Companies operating investment companies, brokerage houses, and credit institutions, 
may engage in the management of investment companies, as well as the purchase and 
distribution of Investment Company shares.  

The FIL limits foreign participation on the fixed capital stock to 49 percent. This 
limitation does not apply to affiliates of foreign financial entities.  

Individual participation in the capital stock is limited to 10 percent, except for: (i) 
founding members and those purchasing shares during a six-month term from the date of 
incorporation, who must resell their shares in accordance with the investment plans 
approved by NBSC; (ii) brokerage houses, credit institutions, companies operating 
investment companies, and shareholders of capital investment companies; and (iii) any 
other person authorized by NBSC.  

 

13. Financial groups 

 
Financial groups are governed by the Law of Financial Groups, and are formed in one of 

three ways:  
1. With a holding company along with any of the following financial entities: general 

deposit warehouse, leasing company, financial factoring company, currency exchange 
house, bonding company, insurance company, non-bank bank, brokerage house, 
commercial bank, company operating investment companies, and pension fund 
administration companies.  

2. Without a holding company, but including at least two of the following: a commercial 
bank, a brokerage house, or an insurance company.  

3. Without a holding company, but including at least three of the financial entities 
mentioned in part 1 above, not including companies operating investment companies or 
retirement fund administration companies.  

The Ministry of Finance may authorize the participation of other institutions. To 
establish and operate a financial group, authorization from the Ministry of Finance is 
required. Each of the financial institutions that form part of the financial group must also 
receive authorization from various authorities, such as the Ministry of Finance, Bank of 
Mexico, NBSC, or NIBC. 
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The holding company must own at least 51 percent of the paid-in capital stock with the 
voting rights of each of the financial institutions forming the group, and its corporate 
purpose must be the acquisition and administration of the shares issued by the financial 
institutions. The holding company may never engage in the activities of each of the financial 
institutions. Since liberalization of the Foreign Investment Law, foreign investors no longer 
have to form an affiliate holding company. Stock of a regular holding company (as 
distinguished from a foreign affiliate holding company) may be subscribed freely, which 
means there are no restrictions on foreign ownership. 

The Law for the Protection and Defense of Users of Financial Services (Ley de Protección 
y Defensa al Usuario de Servicios Financieros "LPDUSF"). was published on January 1999. 
This law was enacted to protect and defend the rights and interests of users of financial 
services. Such services include those provided by public, private, and approved social 
institutions. The law also regulates the organization, procedures and function of the 
National Commission for the Protection and Defense of Users of Financial Service (Comisión 
Nacional para la Protección y Defensa de los Usuarios de Servicios Financieros 
"CONDUSEF").  

In accordance with Article 11 of the LPDUSF, CONDUSEF has authority to: 
1. Assist users and resolve the issues submitted by Users of the Financial Services 

(“Users”), the financial authorities, and the proper institution (i.e., the kind of product 
and/or services offered by the financial institutions in the country).  

2. Assist and resolve the claims filed by Users when the Users contracted the services or 
acquired the product from the financial institution by means of an adhesion agreement, and 
such product or services at the beginning of the assumed commitment, is different from the 
agreed upon product or service.  

3. Assist and resolve the claims when, in the judgment of the User, the financial 
institution has acted in an undue manner, or when the institution has defaulted on the 
provisions contained in the agreements executed with the User.  

CONDUSEF may not assist Users or render attention to claims arising from:  
1. Disputes among the settlor and beneficiary or vice versa.  
2. Claims submitted for variation of interest rates agreed upon between the User and 

the financial institution, when said variation is a direct consequence of general terms 
observed in the markets.  

3. Claims submitted one year after the fact that gave rise to the claim.  
4.Claims brought before the Commission where the User did not justify his absence 

from the Conciliation Hearing, and therefore his claim was dismissed.  
5. Claims brought before CONDUSEF or the Supervising Domestic Commissions 

regarding the same issue (same parties and same facts) and User rights have been kept 
harmless during the Conciliation Hearing.  

6. When an issue is before CONDUSEF as arbiter or external arbiter (of the same parties 
and by the same facts),  

7. When the judiciary has declared a judgment or an administrative authority has issued 
a ruling on a matter concerning the same facts and parties. 

 

14. Credit information companies 

 
Credit information companies are regulated by article 33 of the Law of Financial Groups 

and by the General Rules Applicable to Credit Information Companies effective as of 
February 1995, and as modified on December 1997, and September 1998. The purpose of 
these companies is to render information services on credit and analogous operations 
performed by financial entities. Their operation is subject to authorization from the Ministry 
of Finance with the opinion of the Bank of Mexico and NBSC. As per the FIL, foreign 
participation in the paid-in capital stock may exceed 49 percent with prior approval from the 
Foreign Investment Commission.  
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D. Exchange controls  

 

1. Repatriation and exchange controls 

 
Repatriation is not restricted in Mexico and with exception of a relatively short period, 

was never controlled. Additionally, it does not generate any special tax or require any 
special exchange rate. No requirements exist to pay dividends or to repatriate capital 
investments or loans and interest.  

 

2. Capitalization and payment of dividends 

 
Apart from the general capita1ization requirements discussed in Section XIII no 

capitalization requirements apply before a dividend may be repatriated.  
Dividends to non-resident shareholders are not taxed and the so-called dividend tax at 

the corporate level, which is sometimes applicable to the corporation, will not be levied if 
the dividend is paid from the net taxed profit account. There are no imposed limitations on 
capital remittances when operations are terminated.  
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IX Free trade agreements 

A. North American Free Trade Agreement 

1. Introduction 

 
The North American Free Trade Agreement (NAFTA) went into effect on January 1, 1994, 

committing the United States, Canada, and Mexico to a process of phasing out trade barriers 
by January 1, 2009. In 2006, with a combined market of some 434 million consumers, and an 
annual economic output of US$13 trillion, NAFTA is by far the largest free trade are a in the 
world.  

NAFTA represents a free trade region that combines the world's largest economy with a 
mid-size developed economy, and a developing economy. The 2,000 mile border between 
the United States and Mexico separates peoples of vastly disparate histories, languages, 
cultures, and economic development. To the north of the border are the modern, 
developed economies of the United States and Canada, with all the competitive advantages 
of modern technology and scientific advancements. To the south lie the developing 
economies of Latin America, which historically have relied primarily on the exploitation of 
natural resources or agriculture for foreign trade revenue, rather than on technological 
advancements and industrial capacity. It should not be surprising that there sometimes has 
been both economic and cultural friction between Mexico and the neighboring United 
States. More surprising should be the increasing level of cooperation between the two 
nations despite their differences. Each country has long recognized the importance of the 
other to its own national interest.  

The United States and Mexico are linked by more than geography and history. Today, in 
spite of fierce competition from China and Japan, Mexico is still the second largest trading 
partner to the United States after Canada. For Mexico, the United States is its primary 
international trading partner.  

The level of cooperation necessary to implement NAFTA has significantly broadened 
economic and commercial cooperation among the three NAFTA parties. Total trade 
between Mexico and the United States has increased 260 percent since NAFTA carne into 
force and total trade with Canada increased almost four and a half times in the same period. 
Additionally, total trade among the three partners has increased 173 percent, from VS$297 
billion to VS$81O billion during the period from 1993 to 2005. As a result, Mexico's GDP has 
increased by 40 percent during that same period. The massive credit support given to 
Mexico by its NAFTA partners back in 1995, after a severe devaluation of the peso, was 
justified, in part, because of the close commercial ties among the three countries as a result 
of NAFTA. Similarly, Mexico has adopted standards, including environmental standards, that 
it probably would not have adopted without its NAFTA ties. Foreign investment in Mexico 
has increased considerably since NAFTA was implemented, and now the presence of V.S. 
and Canadian companies in Mexico, as well as those from other countries, has become 
widespread. 

Actualmente es China, México ya pasó al tercer lugar. 
Furthermore, the increased trade and investment is encouraging changes in laws and 

regulations in various areas of Mexican commercial activity, and is facilitating continued 
growth, economic security, and stability.  

 

2. NAFTA key features 

 
The following are among NAFTA's key features:  
a) Eliminates tariffs and non-tariff barriers to trade, and facilitates the cross-border 

movement of goods and services among the three Parties. (NAFTA Chapters 111 and XII).  
b)  Creates strong "North-American-made" rules of origin to ensure that non-NAFTA 

countries do not also gain duty-free access to the free trade area. (NAFTA Chapter IV).  
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c) Opens Mexico's services market, including its financial services sectors, to V.S. and 
Canadian firms, as well as to other foreign-owned firms that meet a North American 
residency test. (NAFTA, Chapters XII, XIII and XIV and Annex VII sections A, B and C, Mexico),  

d) Loosens Mexico's restrictions on foreign investment, including "performance 
requirements," that regulate the operations of foreign firms in Mexico. (NAFTA, Chapter XI 
and Annex 1, Mexico),  

e) Strengthens North American protection of patented, trademarked, and copyrighted 
goods. (NAFTA Chapter XVII).  

f) Establishes an expert-based panel system to resolve trade conflicts (NAFTA Chapters 
XIX and XX).  

 

3. NAFTA principles regarding investment 

 
For Mexico, NAFTA is a treaty with the United States and Canada that provides certain 

protections to investors. Each Party must treat other NAFTA investors and their 
investments, no less favorably than it treats its own investors and their investments 
(national treatment), or investors and investments of third parties (most favored nation 
treatment) under similar circumstances. Moreover, Parties are obliged to grant the more 
advantageous of either national or most favored nation treatment to the other NAFTA 
parties (articles 1102 and 1103).  

These obligations apply to the "establishment, acquisition, expansion, management, 
conduct, operation, and sale or other disposition of investments." These basic obligations 
ensure that, subject to the agreed exceptions in the NAFTA Annexes, Parties do not subject 
enterprises to different, or more onerous operating conditions, simply because of foreign 
ownership. In addition to these general provisions, the chapter expressly prohibits certain 
commonly encountered forms of discrimination, such as requirements that a minimum level 
of equity be held by local nationals, or that certain senior management positions be 
reserved for local nationals. Finally, the foregoing comparative standards and explicit 
prohibitions are supplemented by the incorporation of customary international law 
principles obligating the host government to accord "fair and equitable treatment" and "full 
protection and security" to investments within its territory.  

In a broad reservation clause contained in the trade agreement, Mexico maintains the 
right to review the acquisition of more than 49 percent foreign ownership in Mexican 
enterprises, but only if the gross assets of the entity exceed a threshold level (beginning at 
US$25 million with the implementation of NAFTA in 1994, stepping up to US$150 million 
after the ninth year of the Treaty). The current threshold of approximately US$183 million 
became effective in June 2005, with a resolution related to article 9 of the Foreign In-
vestment Law, published on June 22, 2005.  

Regarding performance requirements, the parties obligate themselves not to condition 
the establishment, operation, or expansion of an investment, on the fulfillment of certain 
requirements of behavior or performance, such as commitments concerning export 
programs, degrees of national integration, foreign currency balance, or transfer of 
technology (article 1106).  

Currency convertibility at market rates is guaranteed. NAFTA prohibits expropriation, 
except for public purposes, on a non-discriminating basis, in accordance with due process of 
law, and with compensation paid without delay, and at a pre-expropriation fair market value 
with applicable interest (articles 1109 and 1110). On payment, compensation shall be freely 
transferable outside the country.  

 

4. Tariff reduction 

 
Under NAFTA, U.S. and Canadian firms shall enjoy tariff-free treatment on all NAFTA-

made goods that enter Mexico on a phase-out schedule. For instance, 50 percent of all 
tariffs on U.S. and Canadian exports to Mexico were eliminated as of January 1, 1994, the 
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day NAFTA entered into force. By January 2003, the tariffs on nearly 99 percent of all 
industrial and agricultural goods had been eliminated under NAFTA. By January 2009, all 
tariffs on NAFTA imports into Mexico shall disappear.  

Depending on the import-sensitivity of each of the approximately 9,000 goods covered 
by NAFTA, specific categories were placed into one of four tariff transition lists:  
A List: Cut tariffs to zero immediately,  

B List: Phased out tariffs in equal cuts over five years,  
C List: Phased out tariffs in equal cuts over ten years,  
D List: Phased out tariffs in equal cuts over fifteen years 

 

5. Professional services 

 
Under NAFTA, in 1996, Mexico eliminated citizenship and permanent residency 

requirements in the area of professional services. NAFTA, however, does not require Mexico 
to recognize foreign professional degrees, but it is committed to provide a procedure under 
which foreigners may obtain a revalidation.  

Accordingly, Mexico amended its Regulatory Law of Article 5 of the Constitution, which 
is relevant to the exercise of professions in effect as of January, 1994. The modifications 
eliminate the restriction that only Mexican nationals may exercise a profession in Mexico, 
and grants the same right to foreigners, subject to what has been agreed to in international 
treaties to which Mexico is party, or in the absence of such treaties, subject to reciprocity 
and to compliance of other requirements established by Mexican laws. Also, the 
amendments to the law provide that professional degrees or titles issued abroad may be 
registered at the Ministry of Education if the studies covered by such degree are equal or 
similar to those of institutions forming part of the National Education System.  

 

6. Land transportation of cargo and passengers 

 
Mexican companies already established, or companies to be established in Mexico, that 

are engaged in the operation of bus or truck terminals, and bus or truck depots, may have 
foreign participation up to 49 percent as of January, 1997,51 percent as of January, 2001, 
and up to 100 percent since January, 2004 (NAFTA Chapter XI.).  

With respect to urban, suburban, and interurban passenger transportation services by 
bus, school bus, taxi, and other public transportation services, as well as cargo and tourism 
transportation services, foreign investment is not permitted. Therefore, these activities are 
reserved to Mexican individuals and companies with an exclusion of foreigners clause in 
their bylaws.  

 

7. Automobile sector 

 
In accordance with NAFTA provisions, 100 percent foreign investment is permitted in 

the entire automobile sector, including the auto parts industry. Such levels of foreign 
investment was restricted until January 1999. The applicable terms, conditions, and limits 
are essentially the same as those provided for any non-NAFTA Party investor, under the 
Automotive Decree, and its Rules of Application.  

 

8. Immigration 

 
NAFTA provides that each of the Parties will authorize the temporary entry of 

businesspersons, without requiring an employment permit. Therefore, citizens from each of 
the Parties may cross borders under four different categories:  
a) Business visitor,  
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b) Traders-investors,  
c) Intra-company transferees, and  
d) Professionals.  

Each of the categories contemplates specific activities to be performed by persons going 
into another country. For example, business visitors are persons wishing to carry out 
activities related to research and design, cultivation, manufacturing and production, 
marketing, sales, distribution, after-sales services, and general services.  

To facilitate the temporary entry of persons on a reciprocal basis, NAFTA creates the 
“FMN,” a special immigration form issued by the consular offices of Mexico in Canada and 
the U.S.., airlines, travel agencies, and immigration staff at the ports and the points of entry 
to the country, to nationals of another Party crossing the border to develop a non-
remunerated activity in Mexico for a maximum period of 30 days. If the visitor wishes to 
extend his stay in Mexico, he must obtain from the Ministry of the Interior, the normal 
business visa (FM-3), which is granted for a duration of one year, renewable four times, 
enabling multiple entries and exits. 

 

9. Government procurement 

 
Chapter X of NAFTA, called "Purchases by the Public Sector," is applicable to contracts 

executed by governmental entities of Mexico, United States, and Canada, which are 
specifically listed in the Annex to Chapter X. Chapter X deals with goods, services, and 
construction services, enabling investors from a Party to participate in public bids if the 
value of such contract is beyond certain fixed U.S. currency thresholds. 

The thresholds are: (i) for entities of the Federal government (such as Ministries), 
US$50,000 for contracts concerning the acquisition and leas e of goods and the rendering of 
services, and VS$6.5 million for construction contracts; (ii) for governmental entities (such 
as PEMEX and the Federal Electricity Commission), VS$250,000 for contracts concerning the 
acquisition and lease of goods and the rendering of services, and US$8 million for 
construction contracts.  

 

10. Financial services 

 
Chapter XIV of NAFTA sets out the rules governing the treatment each NAFTA Party 

must accord to those financial institutions within its territory, and owned by investors from 
other NAFTA Parties. Annex VII sections A, B and C contains the reservations adopted by 
each Party.  

Section A of Annex VII contains existing federal measures that are reserved. For 
instance, Mexico has reserved the right to apply its current investment restrictions as 
mentioned in Section VIII.C. Section B contains a list of financial services sectors in which the 
Parties have reserved the right to maintain existing inconsistent federal measures or adopt 
new ones. Section C contains specific additional commitments that individual NAFTA Parties 
have undertaken. 

Under Sections B and C, Mexico is committed to liberalize its investment requirements 
for foreign investors investing through foreign financial affiliates. In accordance with such 
commitment, and after the expiration on January, 2000, of the transition period, full 
liberalization of investment will be established in this sector, and foreign credit institutions, 
stock brokers, insurance companies, and financial leasing companies, are subject to limits on 
the aggregate percentage of capital in the Mexican market they are permitted to hold. 
Foreign credit institutions, stock brokers, and insurance affiliates, are also subject to 
individual capital limits. 

However, if the sum of the authorized capitals of foreign financial affiliates exceeds 25 
percent of the percentage of capital in the Mexican market, Mexico has a right to freeze one 
time, within the four years after the aforementioned transition period has expired, the 
percentage representing the aggregate capital of the foreign financial affiliates at their level 
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(percentage) in that moment. The freeze may not last more than three years.  
Mexico may require that a foreign financial affiliate (other than a foreign insurance 

affiliate) be wholly-owned by an investor of another Party. Mexico may also restrict any 
foreign financial affiliate from establishing agencies, branches, or other direct or indirect 
subsidiaries in the any other country's territory.  

After January, 2000, acquisition of a commercial bank established in Mexico, or of the 
assets or liabilities thereof, by an investor of the United Sates or Canada, will only be 
authorized by Mexico, subject to reasonable prudential considerations on a case-by-case 
basis. Such will be done if the sum of the capital of the acquired commercial bank, and the 
capital of any foreign commercial bank affiliate already controlled by the acquirer, would 
not exceed 4 percent of the aggregate capital of all commercial banks in Mexico.  

Mexico may adopt measures that (i) make eligibility to establish a foreign financial 
affiliate in Mexico limited to investors of another Party that are directly, or through any of 
its affiliates, engaged in the same general type of financial services within the territory of 
the other Party; and (ii) limit such investors (together with its affiliates) to no more than one 
institution of the same type in Mexico. For the purpose of the preceding measures, in 
determining which types of operations investors of another Party are engaged in, all types 
of insurance shall be considered to be only one type of financial service; but both life and 
non-life insurance operations may be conducted by either single or separate foreign 
financial affiliates. As suggested in the section on investment framework, the FIL has further 
liberalized the bunking sector as compared to NAFTA. Nowadays non-mexican financial 
groups dominate the sector.  

 

11. Trade disputes and remedial measures under NAFTA 

 

a) Unfair trade practices 

 
As provided by NAFTA Chapter XIX, each party shall replace judicial review of final 

antidumping and countervailing duty determinations with binational panel review. The 
party involved may request that a panel review, based on the administrative record, a final 
antidumping or countervailing duty determination of a competent investigating authority of 
an importing party to determine whether such determination was in accordance with the 
antidumping or countervailing duty law of the importing party. For this purpose, the 
antidumping or countervailing duty law consists of the relevant statutes, legislative history, 
regulations, administrative practice, and judicial precedents, to the extent that a court of 
the importing party would rely on such materials in reviewing a final determination of the 
competent investigating authority. 

The panel shall apply the standard of review provided by NAFTA and the general legal 
principles that a court of the importing party would otherwise apply to a review of a 
determination of the competent investigating authority 

A request for a panel shall be made in writing to the other involved party within 30 days 
following the date of publication of the final determination in question, in the official journal 
of the importing party. In the case of final determinations that are not published in said 
journal, the importing party shall immediately notify the other involved party of such final 
determination, where it involves goods from said party, and the 1atter party may request a 
panel within 30 days of receipt of the notice. When the competent investigating authority of 
the importing party has imposed provisional measures in an investigation, the other party 
involved may provide notice of its intention to request a panel under the relevant provisions 
of NAFTA, and the parties shall begin to establish a panel at that time. Failure to request a 
panel within the time specified shall preclude review by a panel.  

An involved party on its own initiative may request review of a final determination by a 
panel and shall, on request of a person, who would otherwise be entitled under the law of 
the importing party to commence domestic procedures for judicial review of that final 
determination, request such review. Where both involved parties request a panel to review 



 

68 
 

a final determination, a single panel shall review that determination.  
The competent investigating authority that issued the final determination in question 

has the right to appear and be represented by counsel before the panel. Each party shall 
provide that other persons who, pursuant to the law of the importing party, otherwise 
would have had the right to appear and be represented in a domestic judicial review 
proceeding concerning the determination of the competent investigating authority, shall 
have the right to appear and be represented by counsel before the panel.  

The panel may uphold a final determination, or remand it for action not inconsistent 
with the panel's decision. Where the panel remands a final determination, the panel shall 
establish a period of time, as brief as is reasonable for compliance with the remand, taking 
into account the complexity of the factual and legal issues involved, and the nature of the 
panel' s decision. In no event shall the time permitted with a remand exceed an amount of 
time equal to the maximum amount of time (counted from the date of the filing of a 
petition, complaint or application) permitted by statute for the competent investigating 
authority in question to make a final determination in an investigation. If review of the 
action taken by the competent investigating authority on remand is needed, such review 
shall be before the same panel, which shall normally issue a final decision within 90 days of 
the date on which such remand action is submitted to it.  

The decision of a panel shall be binding on the involved parties with respect to the 
particular matter between the parties that is before the panel. However, it is important to 
point out that NAFTA shall not affect:  

a) the judicial review procedures of any party, or  
b) cases appealed under those procedures,  

with respect to determinations other than final determinations 
If an involved party requests a panel with respect to the determination within the 

aforementioned time limits, a final determination shall not be reviewed under any judicial 
review procedures of the importing party. No party may provide in its domestic legislation, 
for an appeal from a panel decision to its domes tic courts 
The foregoing procedure shall not apply where:  

a) neither involved party seeks panel review of a final determination;  
b) a revised final determination is issued as a direct result of judicial review of the 

original final determination by a court of the importing party, where neither party involved 
sought panel review of the original final determination; or  

c) a final determination is issued as a direct result of judicial review that was 
commenced in a court of the imposing party, before the date in which NAFTA entered into 
force. 

Regarding the establishment of the binational panels referred to under this section, on 
the day of NAFTA's entry into force, the parties shall have established, and maintain 
thereafter, a roster of individuals to serve as panelists in disputes under this NAFTA Chapter, 
from which a majority shall be lawyers in good standing. Said roster shall inelude judges or 
former judges to the fullest extent practicable, and shall inelude at least 75 candidates, from 
which each party has the right to select at least 25 candidates. 

 

b) Safeguards 

Under Chapter VIII of NAFTA, NAFTA Parties establish the principles by which they may 
impose temporary protections for a specific industry that has been seriously injured by 
imports from the other Parties. This Chapter includes two procedures, one for bilateral 
emergency actions against the imports of another Party, and another for multilateral 
emergency action under GATT, now WTO.  

Regarding bilateral actions, NAFTA article 801 establishes that if goods originating in the 
territory of a NAFTA Party, as a result of the reduction or elimination of a duty provided in 
NAFTA during the transition period (ten years commencing January, 1994), are being 
imported into the territory of another NAFTA Party in such increased quantities, in absolute 
terms, and under such conditions that the imports constitute a substantial cause of serious 
injury, or threat thereof, to a domestic industry producing a like or directly competitive 
good, the NAFTA Party into whose territory the goods are being imported may remedy the 
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injury as follows: 
a) Temporarily suspend further reductions under NAFTA of the duty rate on the goods;  
b) Increase the duty rate on the good to a level not to exceed the les ser of: i) The most-

favored-nation (MFN) duty rate in effect at the time the action is taken, or ii) the MFN duty 
rate in effect prior to January, 1994.  
The following conditions shall apply to an emergency action proceeding described above 

a) A NAFTA Party taking emergency action shall notify the other Party and request 
consultations thereon;  

b) Any safeguard measure shall be imposed no later than one year after initiating the 
proceeding; and  

c) As a general rule, the duration of such emergency action shall not exceed three years, 
or extend beyond the transition period.  

The NAFTA Party taking the emergency action shall provide the other Party, against 
whose good the action is taken, mutually agreed compensation in the form of concessions 
having substantially equivalent trade effects, or equivalent to the value of the duties 
expected to result from the action. If the NAFTA Parties concerned are unable to agree on 
compensation, the NAFTA Party, against whose goods the action is taken, may take tariff 
action having trade effects substantially equivalent to the action. These emergency actions 
do not apply to textile and apparel goods, which have special treatment under NAFTA.  

Under NAFTA, irrespective of the safeguard provisions contained therein, each NAFTA 
Party retains its rights and obligations under article XIX of GATT, or any safeguard 
agreement pursuant thereto, with few exceptions.  

 

12. NAFTA supplemental agreements 

 
On September, 1993, the United States, Canada and Mexico executed labor and 

environment supplemental agreements. Some of their respective main features are the 
following:  

 

a) NAFTA Labor Supplemental Agreement 

Its purpose is to promote the economic development of each NAFTA Party based on 
high standards of training and productivity in North America. Its objectives will be achieved 
through:  

 Investment in the permanent development of human resources.  

 Promotion of employment stability. 

 Strengthening of the cooperation of workers and employers in order to promote a dialogue 
among work organizations, as well as to promote creativity and productivity in the work 
force.  

 Promotion of higher living standards and consultations among workers' organizations, 
companies, and governments of each Party.  

Each Party to this Agreement guarantees that its laws and regulations contain high labor 
standards, consistent with work forces of high quality and productivity.  

The Parties agree to monitor the compliance and enforcement of their respective labor 
laws, and guarantee, in their respective countries, free access to administrative and judicial 
courts, as provided by their own laws related to the application and enforcement of labor 
laws. Furthermore, each Party guarantees that labor procedures shall be just, transparent, 
and equitable.  

The North American Agreement on Labor Cooperation (NAALC) entered into force along 
with the implementation of NAFTA in January of 1994. The objectives of the NAALC are to 
foment labor cooperation and sharing of information among the three NAFTA countries, as 
well as to develop procedures to enable individuals to dispute irregularities in the 
application of each country's labor laws.  

Also, the Commission is in charge of establishing cooperation measures, consisting of 
technical assistance programs such as seminars, conferences, preparation of joint 
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investigations, and training courses.  
In case of controversy, the Parties will first seek solution through consultation; also, they 

may submit controversies to the Council of the Commission. If the controversy is not solved, 
further procedures are established.  

The Party refusing to comply with the resulting recommendations, or with the plan of 
action agreed upon, may be subject to monetary fines, which may not be higher than 0.007 
percent of the total trade volume of the goods between the countries.  

Each of the signatory countries to NAFTA has established a National Administrative 
Office in charge of receiving and processing complaints from individuals regarding failures to 
comply with labor laws of the other NAFTA countries. In the 14 years of NAFTA, some 34 
complaints have been filed, none of which have reached the final phase of the procedures 
under the Agreement. This final phase, which theoretically could include the imposition of 
commercial sanctions, is limited by the requirement to have an employer within the 
country, against whom the complaint is filed. Complaints most frequently include 
allegations of unsafe working conditions, minimum wage disputes, child labor, and the right 
to unionize. Any complaint must be founded on an issue related to commerce, and must be 
an issue contemplated in the laws of the three NAFTA countries.  

 

b) NAFTA Environment Supplemental Agreement 

The purpose of this Agreement is to protect and improve the environment by supporting 
the environmental objectives referred to in NAFTA. Each of the parties to the Agreement 
commits to provide high levels of environmental protection, enforce environmental 
regulations, and follow all procedures according to their respective laws.  

This Agreement created the Commission for Environmental Cooperation, the purpose of 
which is to formulate recommendations on environmental issues, promote the drafting of 
laws, and cooperate in the fulfillment of the environmental objectives.  

The Parties further agree to furnish other Parties with any environmental information 
requested. The Agreement also includes a procedure for the consultation and resolution of 
environmental controversies based on a Party's consistent pattern of non-enforcement of 
its environmental legislation regarding the manufacture of goods or services traded, or 
manufactured by one Party, within the territory of the other.  

Dispute resolution procedures are complex and provide for a series of steps, such as 
consultation, mediation, consulting with advisors and experts, and the creation of a panel, 
all of which ultimately lead to the formulation of action plans to remedy the alleged 
enforcement deficiencies. The sanction for non-compliance with the action plan is a 
suspension of NAFTA benefits to the accused Party, and said Party may be forced to make 
monetary contributions in an amount not to exceed US$20 million.  

The NAFTA Parties created two other institutions that should help to alleviate the 
environmental problems Mexico faces: the Border Environmental Commission and the 
North American Development Bank (NAD Bank). The Border Environmental Commission 
assists states, local communities and non-governmental organizations in finding solutions to 
environmental problems in the northern border region, and may arrange financing for 
environmental projects in and outside the region upon request from the United States or 
Mexico. The NAD Bank is a source of funding for the projects of the Commission. 

 

 THE NAFTA STRUCTURE  

 NAFTA is divided into 22 chapters.  

Below is the structure of the contents of the Agreement.  

PART ONE:   

Chapter 1:  Objectives  

Chapter 2:  General Definitions  

PARTTWO:   
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Chapter 3:  National Treatment and Market Access  

Chapter 4:  Rules of Origin  

Chapter 5:  Customs Procedures  

Chapter 6:  Energy  

Chapter 7:  Agriculture:  

 Subchapter A: Market Access  

 Subchapter B: Sanitary and Phytosanitary Measures  

Chapter 8:  Emergency Action  

PART THREE:   

Chapter 9:  Standards-Related Measures  

PART FOUR:   

Chapter 10:  Government Procurement  

PART FlVE:   

Chapter 11:  Investments  

Chapter 12:  Cross- Border Trade in Services  

Chapter 13:  Telecommunications  

Chapter 14:  Financial Services  

Chapter 15:  Competition Policy, Monopolies and State Enterprises  

Chapter 16:  Temporary Entry for Business Persons  

PART SIX:   

Chapter 17:  Intellectual Property  

 
 
 
 

 THE NAFTA STRUCTURE  

 NAFTA is divided into 22 chapters.  

Below is the structure of the contents of the Agreement.  

PART SEVEN:    

Chapter 18:  Publication, Notification and Administration of Laws  

Chapter 19:  Review and Dispute Settlement in Antidumping and 
Coun-  

 tervailing Duty Matters   
Chapter 20:  Institutional 

Arrangements  
and Dispute Settlement 

Proce-   dures   

PART EIGHT:    

Chapter 21:  Exceptions   

Chapter 22:  Final Provisions   

 
 
 

B. Free Trade Agreement between Mexico and the European Union  
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1. Introduction 

 
As a result of previous negotiations with the European Union (EU), Mexico and the EU 

formalized a free trade agreement known as the Mexico-European Union Free Trade 
Agreement (MEUFTA), which entered into force on July 1st, 2001. Specifically, MEUFTA 
focuses on the trade of goods and services. The main goal of the treaty is to intensify trade 
and investment, and MEUFTA covers issues such as trade in goods, rules of origin, non-tariff 
measures, government procurement, trade in services, intellectual property, agriculture, 
and transportation.  

The principal achievement of MEUFTA is the permanent elimination of all tariffs among 
the partners according to a rapid phase-out schedule. For instance, tariffs on industrial 
products, which account for more than 90 percent of the total bilateral trade in 
merchandise, will be liberalized during a seven year period of transition, with all tariffs being 
eliminated by January, 2007. 

This goal of permanent liberalization is visible through the series of actions taken by the 
partners. For example, upon the enforcement of MEUFTA on July, 2000, the EU eliminated 
tariffs on 82 percent of the Mexican industrial products, and Mexico liberalized 48 percent 
of the industrial products of the EU. By January, 2003, the EU liberalized customs duties on 
all Mexican industrial products, and Mexico eliminated an additional 5 percent of tariffs, 
bringing the total to 52 percent liberalization. Furthermore, Mexico assured that the 
remaining 48 percent of EU industrial products would only be subject to a maximum tariff of 
5 percent (currently 4 percent), with complete liberalization by January, 2007.  

Despite the fact that industrial products constitute more than 90 percent of the 
bilaterally traded of goods, MEUFTA contemplates liberalization of other sectors as well. For 
instance, MEUFTA articulates that agricultural products will be liberalized gradually and 
progressively, so that by the year 2010, 62 percent of bilateral trade will be completely free 
of duties. However, key products such as sugar, dairy, beef, and grains will be excluded. 
Furthermore, the service markets of both parties will be progressively liberalized, with 
complete liberalization occurring by the 2011.  

Additionally, this treaty provides EU operators with more rapid preferential treatment 
than Mexico has ever before granted to any of its preferential partners. It places them in a 
much better position to compete in the Mexican market, which is strategically important, 
and has significant growth potential. While preserving EU sensitivities for agriculture and 
fishery products, the package negotiated for these products grants market access for the 
EU's most important export products. For services, EU operators have been granted better 
access than that previously enjoyed by Mexico's other preferential partners, including the 
United States and Canada.  

The treaty provides for customs cooperation, mainly by introducing one single 
administrative document (the "EUR. 1 ") to simplify customs procedures, guarantee the co-
ordination of each party's customs systems, and ensure the correct classification of 
originating products.  

Several technical standards were agreed upon to protect the health of humans, animals, 
and plants, as well as consumers and the environment. Such technical standards also 
guarantee the truthfulness of the information provided for a product regarding its 
ingredients, net weight and volume. Requirements for the manufacture of machinery and 
equipment were also established. Regarding sanitary and phytosanitary standards, the 
treaty reserves the right of Mexico and the EU to adopt the aforesaid standards to protect 
the life and health of humans, animals, and plants, against risks emerging from sicknesses, 
plagues, pollutants, if these risks are scientifically supported.  

Countermeasures may be adopted for a maximum period of three years in order to 
provide temporary relief to a sector that could be threatened or at serious risk due to 
substantial increase of the imports between Mexico and the EU.  

Mexican service providers are given access to the European service market without 
restrictions limiting the number of operations or service providers in that territory; they are 
granted "national treatment," which guarantees the same conditions as those granted to 
service providers established in the EU, and receive most favored nation treatment in 
reference to other countries.  
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Regarding government procurement, the treaty includes a clear definition of what are 
considered governmental entities of the parties. Procurement, for purposes of the treaty, 
includes the purchase of goods, services (such as construction services), and the lease or 
rental of goods. Pursuant to the treaty, each party must provide the same national 
treatment to the products, services and suppliers; that is, they must receive the same 
treatment as that accorded to domestic products, services and suppliers. Discrimination on 
the basis of foreign nationality or affiliation (or ownership of a locally established supplier)  
by the purchasing governmental entities is not allowed.  

Economic competition is promoted and monopolistic practices will be investigated and 
punished. Other measures may be adopted in conformity with domestic law against non-
competitive commercial practices.  

Obligations concerning intellectual property are established in accordance with the laws 
of each party to the Treaty regarding the acquisition, conservation, and enforcement of 
intellectual property rights.  

A mechanism for commercial consulting and dispute resolution is established, through 
which the dispute resolution mechanism provided for the WTO can be appealed.  

Upon entering into a free trade agreement with the EU, Mexico became the only nation 
with free trade agreements with both the United States and the European Union. This 
system of liberalized trade with two of the largest economic blocks in the world, places 
Mexico in a unique situation to act as a location of investment and development. For 
example, through NAFTA, United States companies can set up Mexican corporations 
engaged in manufacture in Mexico, and as long as their products comply with MEUFTA's 
rules of origin, their final products enjoy access to the European market on a tariff privileged 
basis. On the other hand, corporations within the EU can undergo a similar process, and 
enter United States markets through Mexico. Therefore, not only does Mexico's free trade 
agreement with the EU stimulate Mexico's economy by liberalizing trade, but it also 
establishes Mexico as a gateway between the United States and the European Union, 
creating investment and growth within Mexico, and providing unparalleled trade and 
investment opportunities for both European and ad U.S. companies.  

 

2. Principal objectives of MEUFTA 

 
The objective of MEUFTA is to allow preferential access for EU and Mexican exporters of 

goods and services into their respective markets. To achieve this, MEUFTA provides for the 
following:  

1) Liberalization of trade in goods and services by:  
a.The dismantling of customs tariffs, and  

b.The elimination of all import and export restrictions, other than customs duties 
and taxes;  
2)Removal of barriers to investment;  
3)Guaranteeing equal treatment for the investors of the other party, as granted to their 
own domestic investors;  
4) Ensuring that investment will not be coerced by restrictive government policies;  
5)Protection of intellectual property;  
6)Guaranteed access to government procurement contracts;  
7)Co-operation in competition issues;  
8)A dispute solving mechanism.  
Overall, MEUFTA fosters the confidence required to make long-term investments and 

partnering commitments by investors of both parties. With the implementation of MEUFTA, 
Mexico secures access for its industrial products into the EU market, while the EU re-
establishes the competitiveness of the EU exports to Mexico, securing access to Mexican 
market under the same benefits enjoyed by NAFTA originating products.  
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3. Trade in goods 

 
The most basic achievement of MEUFTA is the permanent elimination of all tariffs 

among the partners according to a rapid phase-out schedule. Only the most sensitive 
products are subject to a long phase-out. 
 

a) Industrial products  

Industrial products account for more than 90 percent of the total bilateral trade in 
merchandise. In this case, the liberalization covers the entire range of products and is 
implemented progressively over a transitional period of 7 years. All tariffs will be eliminated 
by January, 2007, just a few days after closing this edition.  

On July 1, 2000, date of entry of MEUFTA, the EU eliminated tariffs on 82 percent of the 
Mexican industrial products. Similarly, Mexico liberalized tariffs on 48 percent of the EU 
industrial products, and eliminated the 1999 tariff increases on EU footwear and certain 
textile products (dismantling from 25 percent-35 percent to 10 percent-15 percent).  

On January 2003, the EU liberalized customs duties on all Mexican industrial products, 
and Mexico eliminated tariffs on an additional 5 percent of EU industrial products, to total 
53 percent of the same. Furthermore, Mexico ensured that the remaining 47 percent of the 
EU industrial products were subject to a maximum tariff of 5 percent, which has since 
decreased to 4 percent.  
 

b) Automotive sector  

EU exporters are not required to have a manufacturing facility in Mexico to be able to 
sell vehicles in Mexico. The importation of new vehicles from the EU is restricted by import 
quota limitations.  

Until December, 2006, the permitted import quota is equivalent to 15 percent of the 
total number of vehicles (manufactured and imported) sold in Mexico, during the prior 
calendar year.  

Since January 2004, the vehicles under the permitted quota may be imported free of 
duties. Vehicles imported outside of the permitted quota are subject to a 10 percent import 
duty. On January 1, 2007, all restrictions and duties on the importation of new vehicles from 
the EU were eliminated. Furthermore, the agreement envisages very favorable access for 
the main EU auto parts and components.  

 

c) Customs co-operation 

MEUFTA introduces one single administrative document called EUR.1, in order to 
simplify the classification of the originating status of the products, as well as the inspections 
and customs procedures in the carriage of goods. The EUR.1 is similar to the Certificate of 
Origin implemented by NAFTA.  

 

d) Agricultural products 

Agricultural products will be progressively liberalized so that by 2010, 62 percent of the 
bilateral trade will be fully liberalized. Key products such as sugar, dairy, beef and grains will 
continue to be excluded. In the agricultural sector, both the EU and Mexico obtained 
favorable market access conditions for several of their key export products. For instance:  

1) The EU obtained the progressive and total liberalization of wines, beer, liquors and 
spirits (vodka, cognac, certain whisky and gin), cut flowers, tomatoes, pectic substances, 
tobacco, and olive oil;  

2) Mexico obtained the elimination of tariffs on coffee, tropical fruit and vegetables, and 
preferential contingents for concentrated orange juice, avocados, honey, and cut flowers;  

3) Since 2003, 37.9 percent of EU agricultural products are free of duties, with two more 
tariff liberalizations in 2008 and 2010, up to 49.55 percent;  
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4) For the Mexican agricultural products, in January 2003, 68.2 percent of agricultural 
products were liberalized, with two additional tariff eliminations by 2008 and 2010, to total 
74.14 percent.  

 

e) Fishing sector 

The fishing sector is gradually liberalized with respect to more than 99 percent of the 
current volume of bilateral trade. From 2003, Mexico liberated 71 percent of the EU fishing 
products, while the EU eliminated tariffs on 88 percent of Mexican products.  
 

f)  Safeguards 

Safeguards may be adopted in order to provide temporal relief to a sector that may be 
facing serious damages because of substantial increases in the imports between Mexico and 
the EU.  
 

g) Government purchases  

EU and Mexican investors have access to public contracts for all products, services, and 
suppliers, based on the same national treatment as accorded to domestic products, 
services, and suppliers, provided that the value exceeds certain established thresholds. 
MEUFTA provides for clear rules guaranteeing the transparency of the process.  

EU operators will have guaranteed access to Mexico's lucrative markets on the best 
terms substantially similar to NAFTA. Access to markets at federal government level includes 
most government enterprises and key sectors such as petrochemical (Pemex), dredging, 
construction, and IT.  

Mexican investors receive the same benefits that the EU awards to its partners in the 
framework of the WTO public contracting agreement.  

 

h) Intellectual property 

The protection of intellectual property, such as patents, trademarks, and copyrights, is 
adjusted to the strictest international standards. EU investors are guaranteed that the EU 
competitive advantage in high technology is fully protected. A special committee attends to 
the effective application of such rights.  

 

i) Competition 

Various co-operation mechanisms are provided for to permit and facilitate the 
application of the respective legislations of the EU and Mexico governing competition.  

 

j) Dispute resolution 

MEUFTA provides for an effective dispute solving mechanism, which also includes 
arbitration, without infringing upon the respective rights of the Parties, within the 
framework of the WTO. The decisions of the arbitration panel are binding on both parties. 

Arbitration procedures do not apply to intellectual property, anti-dumping matters, 
balance of payment problems, issues covered under the WTO, and free trade agreements 
with third countries. In addition, MEUFTA allows an alternative procedure, under which 
either party may undertake a dispute settlement under the WTO framework. The only 
condition is that no action may be disputed simultaneously under both forums.  
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k) Trade in services 

The service markets of both parties will be progressively liberalized within a period of no 
more than 10 years, that is, by the year 2011. The agreement covers all services, including, 
among others:  

1) Financial, allowing all EU banks and insurance companies to directly operate in 
Mexico;  
2) Telecommunications;  

3) Distribution;  
4) Energy;  
5) Tourism;  
6) Environmental 

The only exceptions are audiovisual, maritime cabotage and air transportation services. 
From the date of entry, the parties agreed not to introduce new restrictions on EU or 
Mexican investors. The relevant provisions for services ensure investors that:  

1) No restrictions on the number of operations or services provided in the other party's 
territory will be introduced;  

2)Full enjoyment of national treatment at equivalent conditions;  
3)Treatment of "most favored nation" will be granted, surpassing the benefits bestowed 

on third parties.  
 

1) Investment and related payments 

MEUFTA confirms the international commitments of the parties on investment and 
related payments. It also envisages a revision of the legal framework to evaluate the 
possibility of a subsequent liberalization.  

 

m) MEUFTA rules of origin 

The general structure and provisions of the EU standard protocol were followed. As 
such, the EU harmonized rules are applied to the vast majority of industrial, agricultural, and 
fishing products. The exceptions can be classified as follows:  

1) A transitional easing of the EU rules regarding certain sectors like textiles, granting an 
adaptation period for the Mexican industry;  

2) A special adjustment of the EU rules for sectors like the chemical and auto motive 
industry, due to the lack of raw materials or components, such as certain chemical products, 
complex auto parts and machinery;  

3) A strengthening of the EU rules, accompanied by ad-hoc solutions for products like 
footwear, cotton, and synthetic or artificial fabrics, to guarantee preferential access to the 
Mexican market for EU products.  

 

C. Free Trade Agreement between Mexico and Israel 

 
On June 1st, 2000, a free trade agreement went into effect between Mexico and Israel. 

The purpose of the treaty was to establish a Free Trade Zone to intensify trade and the 
economy, by liberalizing encumbrances and import restrictions on imports originating from 
the countries of the signing parties.  

The treaty was Mexico's first trade agreement with a Middle Eastern country, and 
provided Mexico with direct access to the Israeli market. Through the agreement, Mexico 
obtained the ability to sell to Israel petroleum, food items, and manufactured goods, 
including electrical and electronic equipment, wood products, chemicals, and textiles. 
Additionally, the agreement allowed Mexico to receive from Israel, advanced technological 
products, such as agricultural machinery, herbicides, and fertilizers, as well as 
pharmaceutical products, medical equipment, and certain electrical equipment. 
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D. Free Trade Agreement between Mexico, 

El Salvador, Guatemala and Honduras 

 
Mexico has signed a trade agreement with three Central American countries, that 

entered into force on March 15
th

, 2001 with El Salvador and Guatemala, and June 1st, 2001 
with Honduras. The general objective of the treaty was to establish a Free Trade Zone to 
permit the advancement and strengthening of economic integration between Mexico and 
Central America. 

For instance, the treaty provided Mexico with access to Central American goods and 
service markets, reduced tariffs on Mexican products, and allowed Mexican investment in 
the countries of the signing parties.  

 

E. Free Trade Agreement between Mexico 

and the European Free Trade Association (EFTA) 

 
On July 1st, 2001, Mexico and the European Free Trade Association (EFTA) entered into 

a free trade agreement. Upon signing the agreement, the parties had the objectives of 
creating a commercial space in the context of multinational integration, through the 
establishment of a Free Trade Zone, for the commencement of external development 
opportunities.  

Through the treaty with EFTA, whose members include Iceland, Norway, Switzerland, 
and Liechtenstein, Mexico became the only Latin American country with free commercial 
access to the countries with the highest income per capita in the world.  

 

F. Free Trade Agreement between Mexico and Uruguay 

 
On July 15

th
, 2004, Mexico entered into a free trade agreement with Uruguay. Through 

the agreement, the signing parties aimed to provide access to markets by initiating a 
process of tax reduction. For instance, the treaty aims to create a reciprocal liberalization of 
the trade of agricultural goods, livestock, fishery, and certain industrial goods.  

 

G. Free Trade Agreement between Mexico and Japan 

 
Mexico entered into an economic association agreement with Japan to promote free 

trade between the countries. The agreement entered into force on April 1st, 2005, and 
contained the following objectives:  

(a) To liberalize and facilitate the trade of goods and services between the countries;  
(b) To increase investment opportunities and strengthen investment protection and 

investment activities within the countries;  
(e) To increase opportunities for suppliers to participate in the purchase of the public 

sectors within the countries;  
(d) To advance cooperation and coordination for the effective application of 

competitions laws en each of the countries;  
(e) To create products for the implementation and operation of the agreement, and for 

the resolution of controversies; and  
(f) To establish a framework to foster bilateral cooperation and improve the business 

environment  
The agreement provides great trade opportunities for Mexico, as Japan and Mexico are 

complementary economies. With Mexico's rich abundance of agricultural resources, and 
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Japan's great industrial economy, the agreement allows Mexico to export its agricultural 
resources, while importing Japan's industrial goods.  

As a result of the agreement, Japan has eliminated 91 percent of all customs duties on 
Mexican products. Similarly, Mexico has eliminated 44 percent of custom duties on 
Japanese goods, and will gradually move towards complete liberalization. 

Moreover, Mexico has executed free trade agreements with: Costa Rica, Chile, 
Nicaragua and Colombia; and is negotiating with Brazil and Peru. 
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X. Imports and exports from Mexico 

 
One of the priority objectives of Mexican foreign trade policy is to promote exports, 

especially non-petroleum exports. Achievement of this goal has been made possible through 
the adoption of several programs which grant additional advantages to exporting industries.  

Applications to participate in these programs are issued by the Ministry of Economy 
within a term of 15 working days for PITEX, (IMMEX) 20 working days for ALTEX, 15 working 
days for maquiladoras, (IMMEX) 15 working days for ECEX and 20 working days for PROSEC. 
The aforementioned acronyms will be described herein. As it is elaborated herein, PITEX and 
In-Bond Programs have been integrated as of november 2006. 

 

A. Foreign trade companies (ECEX) 

 
The ECEX program may be adopted by entities whose corporate purpose is the 

promotion and commercialization of exports. The program is divided into two categories: 
companies called export consolidators, and companies called export promoters. To be 
eligible for the first category, it is necessary to have a fixed capital of approximately 
US$190,500 and to export goods manufactured by at least five different companies. To 
comply with the second category, companies need a fixed capital of approximately 
US$19,000 and must export goods manufactured by at least three different companies. 
Foreign trade companies have ready access to ALTEX registration and IMMEX programs. 

 

B. High-Export companies (ALTEX) 

 
To be eligible for this program, applicants must demonstrate direct exports of at least 

US$2,000,000 or 40 percent of the company's total annual sales; or, they must demonstrate 
indirect exports of at least 50 percent of their total annual sales.  

ALTEX companies are granted benefits such as special treatment before administrative 
authorities, customs advantages such as simplified procedures, and access to the value-
added tax automatic refund system.  

 

C. Import taxes drawback program 

 
This program may be entered into by persons or entities performing direct or indirect 

exports. Companies within this program are eligible for a refund of import taxes paid for 
imported parts incorporated into the exported goods, and for those returned in the same 
condition as imported.  

D. In-bond program, PITEX-IMMEX as the new regnne 

 

1. In-bond program 

 
Mexico's maquiladora program has been quite successful. Maquiladora plants are 

assembly plants -often referred to as in-bond plants- in which raw materials or component 
parts are temporarily imported for assembly in Mexico, and the assembled product is 
exported.  

On June 1998, the Maquiladora Decree was published. The first amendment to the 
Decree was published on November 1998, and further amendments were published on 
October 2000, December 2000, May 2003, and October 2003.  

The Decree is designed to achieve five primary goals: (i) create sources of employment, 
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(ii) strengthen Mexico' s trade balance and foreign reserve levels, (iii) increase the 
international competitiveness of Mexican industry, (iv) improve the quality and training of 
Mexican labor, and (v) promote the transfer of technology to the country.  

Under the Maquiladora Decree, maquiladoras are industrial enterprises engaged in the 
assembly, transformation, or manufacture of foreign materials, temporarily imported free of 
general import tax and value-added tax (under certain conditions which are explained 
further in this section), and subsequently exported after having undergone assembly or 
processing. The Decree establishes two categories of authorized duty-free imports:  

(i) Raw materials, components and parts, associated products, and packing materials, as 
well as fuel and lubricants used in the production process. These goods may not remain in 
Mexico for more than 18 months.  

(ii) Containers and trailers. Cargo containers and trailer-truck may not remain in Mexico 
for more than 2 years.  

These goods may be imported free of duties, provided they originate in a country with 
which Mexico has a free trade agreement. In the case of products which do not originate 
from a country that has entered into a free trade agreement with Mexico, the goods may, in 
some cases, be imported free of duties or with preferential duties, if the importer has a 
Sector Promotion Program (PROSEC). 

If the imported goods originate from a country which does not have a free trade 
agreement with Mexico, and the finished product is exported to a country that does not 
have a free trade agreement with Mexico, then no import duties are levied. Furthermore, no 
duties are levied when temporarily imported goods are returned to their country of origin in 
the same condition as when they were imported.  

 

a) Domestic sales 

Consistent with NAFTA, the Maquiladora Decree originally authorized maquiladoras to 
sell a specified percentage of production in the domes tic market. In 1994, 55 percent of the 
total volume of exports for the previous year could be sold domestically. These percentages 
increased 5 percent annually until the year 2000, when the percentage became 85 percent. 
As of 2001, the Mexican government has removed all restrictions on maquiladora sales in 
the domestic market.  

Under the new Decree, an annual report of their foreign operations must be filed by the 
maquiladoras with the Ministry of Economy. This report must be filed by the last business 
day of May of each year.  

Domestic sales have important tax consequences. When a maquiladora sells products in 
Mexico, these products are subject to the general import duty and countervailing duties (if 
there are any), and to the value-added tax on the foreign parts and components originally 
imported duty free. 

 

b) Tax advantage of maquiladoras 

 
The maquiladora program allows materials originating from countries with which 

Mexico has a free trade agreement (or materials from other countries, subject to the 
conditions mentioned above) to be imported duty free, and processed in Mexico. The 
program also applies the zero percent value-added tax rate for any invoicing to individuals 
or companies with residence outside of Mexico. The maquiladora entity in Mexico is subject 
to an income tax on its profits as normally determined, except that they are granted an 
incentive applicable against income tax that is not available for other companies. 

In practice, many maquiladoras report minimum profits; however, tax legislation, as well 
as tax harbor rules, have now been enacted to regulate transfer pricing between affiliates. 

 

2. Temporary import program for export (PITEX) 
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This program may be entered into by entities that directly or indirectly export goods. In 
order to be eligible, companies making temporary imports of raw materials and parts must 
have annual exports exceeding US$500,000, or its equivalent in other currencies; or, annual 
exports must represent at least 10 percent of total annual sales of products inscribed in the 
PITEX program. Applications may be made for the total operations of a business enterprise, 
for an industrial plant, or for a specific export project.  

For companies making temporary imports of machinery, equipment, raw materials, and 
parts, a 30 percent of imports on the total production is required to be eligible for 
inscriptions in the Pitex Program. 

Exporters who adopt this program may be authorized to temporarily import the 
following products duty free: (i) raw and auxiliary materials, parts, components, packaging 
materials, bottles and containers, fuel and lubricants, used in the process of production, and 
destined to be incorporated into export goods; and (ii) trailer containers and transport 
containers. In order to be imported free of duties, these goods must originate from 
countries which have entered into a free trade agreement with Mexico. Products originating 
from countries with which Mexico does not have a free trade agreement may, in some 
cases, be imported free of duties, or with preferential duties under a PROSEC program. 

When the imported goods originate in a country which does not have a free trade 
agreement with Mexico, and the finished product is exported to a country which does not 
have a free agreement with Mexico, no duties are levied; nor are duties levied when the 
goods imported are temporarily exported in the same condition as when they were 
imported.  

As suggested above, both the In-Bond Program and the PITEX have been integrated in a 
single program called IMMEX. The decree which merged said programs maintained their 
respective benefits and level of duties. Furthermore the value added tax regarding former 
PITEX (now part of IMMEX) with respect to export services is subject to a zero-rate. On the 
other hand, the In-Bond Program (also part of current IMMEX) still remains with the 
benefits of income tax concerning non-residents in Mexico.  

Finally, among the most important benefits of the new consolidated regime (IMMEX) is 
that, in order to be eligible, the companies which import in a temporary basis, raw 
materials, parts, machinery or equipment shall either have annual exports exceeding 
US$500,000 or its equivalent amount in other currency, or have annual exports representing 
at least 10% of the total annual sales.  

 

E. Sector promotion programs (PROSEC) 

 

1. General comments 

 
The Mexican government is aware that, for certain companies, components from 

outside of North America, or other countries with free trade agreements with Mexico are 
very important. Such merchandise is of importance because it may provide those companies 
with competitive customs tariffs. As a consequence, the Mexican government put into force 
"sector programs," which set up supply conditions for components to the export industry, 
and help to achieve national integration of certain export industries.  

In November 1998, two decrees relating to the "sector programs" for the electrical and 
electronics industries were published. In 2000 several "sector programs" were implemented 
according to the needs of the Mexican export industries. Thus, the export industry will keep 
international competitive standards. "Sector programs" permit companies importing 
components from NON-NAFTA countries to continue this practice by applying reduced 
custom tariffs or, as in the electronics industry, by establishing a zero percent tariff. 

 

2. Tariff calculation 
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When raw materials, parts, associated products, and packing materials are imported 
from a country which does not have a free trade agreement with Mexico for manufacture 
and export, to a country that has a free trade agreement with Mexico, the custom tariffs are 
calculated as follows:  

1. It is necessary to work out customs tariff payments related to goods that imported 
temporarily to Mexico and are integrated into the goods to be exported. The temporarily-
imported goods are classified as if they had been permanently imported, taking into 
consideration the customs tariff and the exchange rate applicable on the date of export. 

2. It is necessary to determine the customs tariff paid for merchandise in the country of 
final destination with which Mexico has a free trade agreement. 

3. The customs tariffs payable in Mexico will be the amount resulting from subtracting 
the customs tariffs payable in the country with free trade agreement of final destination, 
from the Mexican tariffs applicable to the final importation of the goods into Mexico. An 
illustration of the tariff calculation related herein is described in the following table:  

 

Customs tariff in Mexico  Customs tariff paid in  Amount paid in Mexico  

for component "X"  USA for final product "Y"  for component "X"  
imported from India.  assembled in Mexico.  imported from India.  

11  2  9  

5  6  O  

 
The general import tax, which was calculated as described hereinabove, must be paid 

within 60 days from the date of export of the finished product, taking into account tariffs 
and exchange rates applicable on the date of export. 

In order to work out the general import duty, exporters are allowed to use a preferential 
tariff as described in the "sector programs" above. However, this formula cannot be applied 
to the temporary imports listed in Appendix 6, Annex 300-B of NAFTA, related to textile 
goods and clothing.  

The companies will pay the general import duty, as if the goods were definitely 
imported, without taking into account their origin. This rule will apply to the following 
goods:  

1. Tools, equipment and accessories for research, industrial security, the products used 
for hygiene, control and prevention of environmental pollution from productive plants, as 
well as work for manuals and industrial plans, telecommunications, and computing 
equipment; and  

2. Machinery, devices, instruments and spare parts necessary for the production 
process, laboratory equipment, measuring and testing devices for their products, as well as 
devices that may be required to control quality, train their employees, and develop 
company administrative programs; the 1atter of which is applicable to the installation of 
new industrial plants.  

According to the Value-Added Tax Law, final imports are subject to VAT, while 
temporary imports are VAT exempt. 
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XI Investment opportunities 

 
To enable Mexican economic growth, substantial private investment is needed in the 

expansion and modernization of infrastructure, education, transportation and 
communications, among others. 

As previously mentioned, Mexico's government since over a decade ago entered into a 
process of economic modernization by adopting unprecedented actions to reduce 
governmental intervention in the economy and open the country to international 
competition.  

These objectives have been pursued through an intensive deregulation program 
directed towards promoting legal and administrative procedures favorable to private 
investment, national or foreign in some key sectors, as discussed below.  

 

A. Energy 

 
The economic development that Mexico demands requires the joint participation of 

both private and public agents during the decision-making process, as well as the 
development of that process. This was recognized in the 2000-2006 National Development 
Plan which contemplated the inclusion of private investment in the development of new 
infrastructure in order to increase the offer of public goods and services. The new Calderón 
Administration has also recognized the need to modernize the sector and an ambitious 
energy policy is expected during his presidency.  
 

1. Petrochemicals and natural gas  

 
The oil industry is operated by Petroleos Mexicanos (PEMEX). The petroleum sector, 

developed and operated primarily by British and American companies, was expropriated in 
1938.  

The Law regulating Article 27 of the Mexican Constitution referring to hydrocarbons, 
reserves to the Mexican State the following strategic activities, including investment and 
rendering of services, together defined as the "oil industry":  

(i) Exploration, exploitation, refining transportation, storage, distribution and first-hand 
sales of oil and products derived from its refinement;  

(ii) Exploration, exploitation and elaboration of natural gas, as well as transportation and 
storage indispensable for its exploitation; and  

(iii) Production, transportation, storage, distribution, and first-hand sales of oil 
derivatives and gas that are suitable to be used as basic industrial raw materials and 
considered basic petrochemicals. The list of basic petrochemicals are the following: ethane, 
propane, butane, penthanes, hexane, raw materials for carbon black, naphthas and 
methane when derived from hydrocarbons obtained in deposits within Mexican territory 
and used as raw materials in petrochemical industrial processes.  

Among the main modernization improvements in this legal field are the Natural Gas 
Regulations, which were published on December 1995, and are the field's most important 
feature. The sensitive areas identified therein are the following:  

First hand sales, defined as the first natural gas sell made by Petroleos Mexicanos to a 
third party for its delivery within the national territory:  

(i) Transportation;  
(ii) Storage; and  
(iii) Distribution.  

The approval of these rules represents the conclusion of one of the most important 
stages for opening the natural gas market, since these rules along with the Transportation 
Conditions for Pemex Gas and Basic Petrochemicals, approved in June 1999 and ammended 
thereafter, defined new conditions for participating in this market.  
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A company intending to participate in these specific areas must insert in its bylaws, as a 
main corporate purpose, a provision of distribution and transportation of natural gas and 
other related services. Its by-Iaws must also include an obligation to have a fixed minimum 
capital stock, without right of withdrawal, which must be equal to 10 percent of the 
proposed investment. These permits will be in force for a 30-year term which will be 
renewable.  

As per the Foreign Investment Law, the drilling of oil and natural gas wells is still subject 
to the 49 percent limitation on foreign ownership, unless authorization is obtained to 
exceed such limit. On the other hand, this law gives foreigners the right to own up to 100 
percent of a company engaged in secondary petrochemical activities.  

Production of the following will be classified as secondary petrochemical products: 
acetylene, ammonia, benzene, butadiene, butylene, ethylene, methanol, n-paraffins, orto-
xylene, para-xylene, propylene, and toluene.  

Although the privatization of the oil industry sector has been discussed over the last 
decade, social and political reasons have delayed the sector's privatization, and most likely 
will not happen in the foreseeable future. However, private participation in the 
petrochemicals and gas industry has increased through the implementation of the Multiple 
Services Contracts Model ("MSC"), specifically with respect to the natural gas industry in the 
north of the country (Burgos) since 2002. 

 

2. The electric power sector 

 
In the last several years, the use of electric energy has increased by an approximate 

annual rate of 5 percent, which reflects the increasing industrial activity and evidences the 
growing need for a greater electric supply. Zones such as Baja California, the northeast, and 
the peninsular areas, are the regions experiencing the largest annual increases in demand 
and use of electric energy.  

Taking into consideration that industrial and economic development requires and 
depends upon sufficient electric supply, the Mexican Federal government has agreed to 
encourage private investment in the electric power sector through the modalities permitted 
by the Law for the Public Service of Electric Power; in this way, the private sector can con 
tribute to the increase of existing capacity through co-generation, supply, and independent 
production.  

Articles 27 and 28 of the Constitution establish the exclusive authority of the 
government to provide electric power. However, based on historical and social factors, since 
1992, the Law for the Public Service of Electric Power permits private investment as a 
complement to the public resources destined to improve the electric power sector.  

As previously mentioned, the current legal framework permits the private sector to 
participate in the following areas, which were previously considered as reserved to the 
government:  

(i) Cogeneration - Production of electric power together with steam or any other type of 
secondary thermal power, or both; direct or indirect production of electric energy from 
unused thermal power in whatever process; or the direct or indirect production of electric 
power through the use of fuels produced on the proceedings performed.  

(ii) Self-generation - When companies acquire, establish, or operate an electricity 
generating facility to satisfy their own needs.  

(iii) Independent production - The production of electric power in a plant with capacity 
over 30MW, destined only for sale to the Federal Electricity Commission for exportation. 
The independent production is always derived from a public bid called by the Federal 
Electricity Commission.  

(iv) Small production - The sale to the Federal Electricity Commission of the total 
amount of electric power produced, not having a capacity superior to 30MW, in an area 
previously determined by the Ministry of Energy. The creation of this type of power plant 
does not require previous authorization from the Federal Electricity Commission.  

(v) Exportation - The exportation of electric power derived from co-generation, 
independent production, or small production (note that the Federal Electricity Commission 
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must be part of the negotiations).  
(vi) Importation - To cover own needs.  

(vii) Permit-holders must adopt the proper methods to comply with "Official Mexican 
Standards" related to public works, installations, industry services, and delivery of electric 
power to the public service network, and shall also be subject to transmission and operation 
regulations of the National Electric System. Permit-holders may assign their rights derived 
from permits to third parties upon prior approval of the Ministry of Energy. 

An important regulatory improvement was achieved to benefit new private electric 
power generators when the Interconnection and Related Services Agreement and its related 
Agreements (for transmission, back up energy, and purchase and sale of economical energy) 
were approved. The regulations enable private electric power generators or permit-holders 
to use the national electric infrastructure and the benefits derived therefrom.  

Nevertheless, important efforts have been made to completely reform the sectors legal 
regulation, since the modernization of the legal framework is needed to attract private 
investments. The most recent proposals, under analysis by the new Calderón administration 
seek to achieve the following goals:  
- To supply sufficient electric power energy to cover the growing demand,  
- To deeply modernize the current infrastructure,  
- To strengthen public enterprises in this sector to make them productively competitive,  
- To decrease the sector's dependence on public resources.  

As of today, all major proposals for the aforementioned reforms have been rejected due 
to political interests. However, it is possible that a minor amendment to the legal framework 
that would enable more private investment in the sector will be approved in the years to 
come.  

In May 2003, the Supreme Court of Justice held that parts of the Regulations of the Law 
[or the Public Service of Power (RLPSEP), a subordinate document of the Law [or Public 
Service of Electric Power (LPSEP), to be unconstitutional. The Court found the RLPSEP to be 
unconstitutional because it modified the definitions of co-generation and self-generation, 
altering the definitions from those described by the LPSEP.  

The LPSEP defines excess electric power generated as "what is left after self-consuming 
the electric power production," while the RLPSEP defines it as "the excess capacity of the 
permit-holder, once satisfying its own needs," which as declared by the Supreme Court can 
be erroneously interpreted as "anything that can be produced and not consumed."  

Additionally, the declaration of the document's unconstitutionality is exemplified as the 
altered definitions of co-generation and self-generation directly violate articles 25, 27, and 
28 of the Mexican Constitution, which established that electric power is a national strategic 
area, and that generation, conduction, transformation, distribution and provision of electric 
power for the purpose of rendering a public service, corresponds exclusively to the Mexican 
nation.  

As mentioned herein, despite the Supreme Court's decision, and as a consequence of 
the needs in the sector, some relevant reforms aiming to increase the productivity are 
expected with the new Calderón administration.  
 

3. Hydroelectric power 

 
Pursuant to the National Water Law of December 1992, as amended on April 2004, and 

its regulations, private parties are entitled to obtain a concession for the utilization of 
national water. The National Water Commission (CNA) is empowered under the Law to 
grant concessions for a period no less than five years and no more than 50 years. 
Concessions may be renewed for the same period that the concession was granted, and the 
renewal must be filed with the CNA within the last five years of the concession.  

National Water is defined by article 27 of the Mexican Constitution as all lakes, springs, 
surface and underground rivers, including direct or indirect waterways. The main obligations 
of the concessionaire are the following:  

(i) Execute the construction works related to the utilization of water to prevent negative 
effects to third parties and to water development,  
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(ii) Pay the water rights fees,  
(iii) Comply with the water security regulations and the environmental law,  
(iv) Give access to the CNA authorities to inspect the construction works related to the 

utilization of water including drilling and lighting of underground water,  
(v) Comply with other obligations established in the law and its regulations.  
Concession titles related to the utilization of national waters can be totally or partially 

transferred in accordance with the following: if the title of the concession is transferred 
without any amendments, the transmission will take place with a simple notification to the 
Public Registry of Water, approval from the CNA is required if the title of concession is 
intended to be transferred with amendments.  

The CNA controls a Public Registry of Water in which all concession titles, agreements 
related to the transfer of titles, and amendments to the authorizations contained in the 
titles, must be recorded. Third parties are entitled to obtain a certificate issued by the Public 
Registry of Water containing the status of a concession title, the owner of the concession, 
along with other registrations related thereto.  

Also, water may be supplied from the municipal authorities, which is regulated under 
the corresponding municipal laws. Such laws include domestic, commercial and industrial 
uses.  
 

4. Mexican deep waters and the oil and gas industries 

 
During the next 15 years an outstanding investment in the development of new marine 

regions is expected. In fact, it will be the largest investment in the sector's history. 
Accordingly, there is an impressive range of business opportunities regarding the supply of 
platforms, ships and offshore services in general. Nowadays, the marine regions contribute 
with more than 80 percent of the hydrocarbons production in Mexico and this will increase 
substantially in the near future.  

As a result of Cantarell's decline (Cantarell is the world's 6
th

 Super Giant Field - it is now 
on the stage of maximizing the production by horizontal drilling), PEMEX Exploracion y 
Produccion (PEP) has focused its initiatives in identifying new production fields at sea, in 
which deep waters are of course one of the main sources (in Mexico, 500 meters depth is 
considered deep waters), as well as some adjacent fields to those which are today on 
production. In 2006 the following deep water fields have started some production and 
continue to be explored: Noxal at 936 meters; Lakach at 983 meters; and Leek at 988 
meters. The complete identification and exploration and production plan will lead to an 
unprecedented volume of work for marine contractors. PEP's activities and investment 
during the last 6 years has taken the level of reserves replacement rate from approximately 
20 percent to nearly 60 percent. The plan is to increase this rate substantially in the next 15 
years.  

Among the major deep waters projects, Golfo de México Sur, Area Perdido and Golfo de 
México B are noteworthy. These main projects and the related adjacent projects will require 
an investment of over 30 billion dollars during the next 15 years, taking into account the 
maintenance of the infrastructure to be built.  

Nowadays, PEP is one of the most dynamic oil companies operating offshore, with a 
network of more than 100 drilling contracts. Approximately 25% of the wells are run directly 
by PEP, and there is a clear trend towards subcontracting by using foreign companies and 
equipment.  

Today, in addition to approximately 80 drilling units, there are more than 150 ships 
(both, conventional and new generation) in the area, including supply vessels, passenger 
ships, construction and crane vessels, tugs, seismic research, collectors, well stimulation 
boats, process ships, fire control, flotels, heavy lifting units, among others.  

According to PEP's reports, as well as exploration production programs and private 
forecasts of all Mexican marine regions (including deep waters), over 25,000 new wells will 
be needed by PEP during the next 15 years. That amount is the equivalent of all wells 
developed in PEMEX's history. The needs to meet this program are truly high. At least in oil 
rigs, vessels and industrial equipment in general, the demand is expected to double, to say 



 

87 
 

the least. 
PEP's contracts are awarded through public bidding procedures described in Section V. 

The legal regime for vessels engaged in offshore activities is explained below.  
 

a) The multiple services contracts and the new execution model 

 
Having a high number of marine contractors directly dealing with PEP has caused a 

number of difficulties, among them: (i) an increase in operative costs; (ii) a lack of effective 
supervision; (iii) higher accidental (injury) rates; and, (iv) a decrease in efficiency.  

In part as a result of such deficiencies, the Multiple Service Contract Model was 
developed by a group of operation experts, finance staff and lawyers during 2001-2002. The 
MSC model was meant as a tool to reduce the importation of natural gas by increasing the 
production through contracting private contractors and aimed at transforming Mexico into 
an exporter of natural gas. MSCs are generic works contract based on unit prices and a 
predetermined duration (20 years, which is much larger the regular duration of a works or 
services contract). The main features of the MSC model are the following:  

- It includes all the services necessary for the exploitation of a well, which have been 
contracted separately in the past;  

- The reservoirs continue under the exclusive ownership of the State and the production 
remains the sole responsibility of PEMEX;  

-  Contractors do not participate in the profits of PEMEX;  
- PEMEX pays for all the works and services, which are its property; and,  
- PEMEX shall approve all the programs and supervise the works and operations.  
 

According to PEMEX, the most attractive features of the MSC Model for the 
international oil companies are the following:  

- Due to the unit prices, the contractor profits from his efficiency in the performance and 
operation of the projects;  

-  The works are performed in zones where there are proved existing reservoirs;  
-  Initial investments are low; and,  
- Investments may be recovered quickly if there is a quick drilling process. Due to the unit 

prices, the contractor profits from his efficiency in the performance and operation of the 
projects;  

- The works are performed in zones where there are proved existing reservoirs;  
- Initial investments are low; and,  

MSCs have already been tested in the exploitation of natural gas in the Burgos Basin, 
notwithstanding the political pressure and legal claims in the sense that they oppose to the 
State's exclusivity for the exploitation of hydrocarbons.  

The political and judicial fight regarding the constitutionality and therefore feasibility of 
“MSC” took place since 2002. The Fiscal Superior Auditor, an entity within the Congress, 
performed a study regarding the CSM in 2003 and made some recommendations in order to 
modify any type of clause that may be misleading regarding the activities on exploration and 
production of hydrocarbons that are exclusive of the State as per the article 27 of the 
Constitution and to clarify to a certain extent which activities should be deemed as ordinary 
services (assignable to third parties) and which should be deemed as strategic activities 
(exclusive of the State), The result of the recommendations was an amended CSM model 
called the New Execution Model, which contains more equitable obligations for contractors. 
It is expected that this new model will be used in respect of the marine regions as of 2007 
and that it includes mechanisms to finance drilling in oil fields, among other features.  
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B. Transportation 

 

1. Maritime activities  

 

a) The new regime 

The new Navigation and Maritime Commerce Law (LNCM) was approved by the Mexican 
Congress on April 2006, after nearly six years and 11 parliamentary sessions. Upon its 
promulgation the LNCM entered into force on June 30, 2006. The LNCM abolished the 1994 
Navigation Law, as well as the title on Marine Insurance of the 1963 Navigation and 
Maritime Commerce Law.  

Although Mexico is not a relevant player in the maritime industry as a whole (tonnage of 
approximately 1.2 million in 2005), its oil and gas offshore industry is one of the major 
markets worldwide for multinational marine contractors, using all types of equipment for 
PEMEX Exploration and Production (PEP), the most active subsidiary of the state-owned oil 
company.  
Furthermore, Mexico is still the first destination for liner cruises, with more than 50 percent 
of the world's total.  

The new LNCM aims to grant legal certainty to the industry in two directions: 
(i) by updating and creating a number of substantive rules, such as marine insurance, 
maritime sales, and coastal trade regime; and (ii) by establishing a full set of new 
proceedings specially designed for maritime claims. The LNCM, as well as other public policy 
mechanisms, intend to foster both foreign and Mexican investment in the Mexican maritime 
industry. 

The LNCM is segmented into ten titles: (i) general rules, (ii) merchant marine, (iii) 
navigation, (iv) ownership, (v) contracts for the use of vessels, (vi) perils of the sea and 
marine accidents, (vii) marine insurance, (viii) maritime sales, (ix) procedural rules, and (x) 
sanctions. Although there are various renovated features within the LNCM, we will only 
focus on those which are relevant and effectively innovative as compared to the 1994 
Navigation Law.  

A key element in the new LNCM is the temporary cabotage permits regime, which has a 
relevant financial implication in the maritime industry. According to this regime, and 
provided that no Mexican flagged vesseIs exist, extraordinarily specialized foreign vessels 
are entitled to operate in Mexican waters without any time limit, whereas non extraordinary 
units must not remain in Mexico more than two years.  

The economic rational behind the cabotage regime consists, on the one hand, of PEP's 
need to operate with state of the art vessels and naval artifacts, at an international hire 
rate. On the other hand, the regime represents the strong push by Mexican shipowners to 
share a fair portion of the market using Mexican vessels and Mexican crews. Indeed, most of 
the ships are currently foreign flagged, with very limited benefit for the Mexican industry. It 
is expected that the Regulation to the LNCM will have an objective and clear approach as to 
detailing the characteristics by which an extraordinary specialized vessel should be regarded 
as such. It is expected that oil rigs will be considered unique equipments, thus allowing them 
to operate in Mexican waters without limit. The Regulations will be issued until early next 
year.  

Marine insurance, which is another title of the LNCM, is another innovation of the new 
legislation as compared to the 1994 Navigation Law. The title's main effect is to update the 
Mexican legislation with the international marine insurance practice. Accordingly, the 
international policies of relevant organizations, such as those of the Institute of London 
Underwriters (1982 and 1992), are an important sources for the new law. In addition to hull 
and machinery, cargo, protection and indemnity, and other types of insurance, certain rules 
on minimum coverage, additional coverage, and insurable interest, are also developed in 
the new text. 

Maritime sales are also an innovation of the LNCM. In this regard, the objective of 
Congress has been to update the law according to international practice. Therefore, the 
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main source of the title on this subject is the 2000 INCONTERMS. Some of the topics 
discussed are those related to customs, inspections and packing obligations.  

Procedural rules are probably one of the most notable features of the new LNCM, as this 
is the first piece of legislation in Mexican history dealing with special rules for maritime 
activity. There are a number of specific proceedings, including attachment and retention of 
cargo, enforcement of maritime mortgages, claims resulting from collision, general average, 
salvage remuneration, and limitation of liability. In addition, there are other procedural 
rules regarding the treatment of foreign crew members on board foreign flagged vessels 
that are abandoned in Mexican waters by shipowners.  

Although the rest of the LNCM is based on the current 1994 Navigation Law, there are 
stricter rules regarding a number of items. For instance, a shipping company is obliged to 
own at least a 500 ton vessel; the criteria for flagging the vessel as Mexican has become 
stricter regarding the acceptability of financial leases entered with foreign entities; the 
shipping agents are now considered co-obligors of the shipping lines that they represent in a 
given port; and the pilot's regime is also reinforced in order to better assist the Mexican 
maritime authority in their role within inner port waters.  

The day-to-day PEP operation involves more than 200 vessels, most of which are 
foreign-flagged. With the exciting new trend of the Mexican maritime industry, the 
exploration and production of oil and gas in deep waters will require an increasing number 
of highly specialized vessels, thus creating interesting business opportunities for both 
Mexican and foreign investors.  

 

b) Foreign participation 

 
International maritime transportation and ocean towage is open to foreign shipowners 

and foreign vessels (provided there is reciprocity). Also, the operation and management in 
Mexican maritime zones and inland waters of tourist, sport and leisure vessels, as well as 
dredges, may be carried out by foreign shipowners or managers with foreign vessels or 
naval artifacts.  

Additionally, the operation through inland waterways and coastal trade is reserved to 
Mexican shipowners with Mexican vessels. However, if there are no Mexican-flagged vessels 
available, foreign-flagged vessels may engage in cabotage trade in Mexico under temporary 
(cabotage) navigation permits granted by the Ministry of Communications and 
Transportation. It must be noted that nearly 500 navigation permits are granted and 
renewed every year.  

Cabotage, or coastal trade, is defined as the navigation between two ports or spots 
within Mexican maritime zones. Temporary navigation permits are granted through a 
special bidding procedure comprised of two stages in which bidders must compete in equal 
technical conditions. In the first stage, only Mexican shipowners may participate and the 
priority ranking is as follows:  

(i) Mexican shipowners with foreign vessels under a bareboat charter (under this 
assumption the whole crew must be Mexican);  

(ii) Mexican shipowners with foreign vessels under any other charter agreement (under 
this assumption priority is given to the vessel having a higher number of Mexican 
crewmembers).  

In the event that no vessels are available under the above assumptions, the second 
stage of the special bidding procedure begins and foreigners with foreign vessels may 
participate. 

Temporary navigation permits are granted for three-month periods and can be renewed 
only seven times. Thus, the maximum period for foreign vessels to operate under these 
permits is two years, after which, vessels must be flagged Mexican in order to continue 
operating in cabotage trade. As explained above, this rule does not apply to extraordinarily 
specialized vessels, as temporary navigation permits for the 1atter may be renewed an 
unlimited number of times.  

Of course, the sensitive issue is to determine the extraordinary component. At this 
stage, it is not expected that the maritime authorities attempt to draft a list of extraordinary 
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equipment whatsoever, but simply consider neutral technology, as the technology will 
always supersede any legal list. The new regulations for the LNCM will further create a 
technical commission that will determine in a case by case basis if a vessel is of 
extraordinary specialization.  

As per the Foreign Investment Law, the maximum foreign participation in the capital 
stock of Mexican shipping companies engaged in cabotage trade and navigation in internal 
waters is 49 percent.  

Mexican shipping companies engaged in international navigation or providing port 
services, such as towage, launching, and line handling, within a Mexican port, may exceed 
the 49 percent foreign participation limit upon favorable resolution of the Foreign 
Investment Commission.  

Masters, pilots, engine room and deck hands, and all personnel onboard any Mexican-
flagged vessel, must be Mexican by birth. Crewmembers carrying out instruction, training, 
administration or supervision tasks may be foreign. Shipping agents must be Mexican 
citizens or Mexican companies, and shall be duly registered in the Mexican Shipping 
Registry. A shipping agent company may be 100 percent foreign owned.  
 

c) Regulatory considerations 

 
The maritime authority in Mexico is the Ministry of Communications and Transportation 

(SCT) through the General Directorate of Ports and Merchant Marine and the Harbor 
Masters.  

Mexican individuals or entities may flag Mexican vessels owned by them or in their 
possession under a financial lease agreement executed with a Mexican or foreign authorized 
financial leasing company.  
The requirements to be a Mexican shipowner are the following:  
(i) Be a Mexican citizen or a company formed as per Mexican law,  
(ii) Have a domicile in Mexico,  
(iii) Be registered in the Mexican Shipping Registry, and  
(iv) Own or possess one or more vessels of at least 500 GRT.  

The requirement in (iv) above is not applicable to shipowners of fishing and passenger 
vessels operated in internal waters, or to shipowners of minor sport or pleasure vessels 
rendering services to tourists.  

The registered shipowner of a Mexican-flagged vessel is strictly liable for her operation 
and management, except in the case of vessels operating under a charterparty agreement. 
In the 1atter case, an annotation must be made at the Mexican Shipping Registry indicating 
which party to the agreement shall be responsible. In the event that no annotation is made 
to this effect, both parties thereto shall be jointly responsible. Either party to the 
charterparty agreement may make the annotation in the Mexican Shipping Registry.  

"Vessels" are defined as any construction designed to navigate over or under 
waterways. "Naval artifacts" are subject to the same legal regime as vessels, and are defined 
as floating or fixed structures that can move over water, either by themselves or by another 
vessel, even if not purposely designed or built to navigate, or built on water for the 
fulfillment of their operative purpose. Immobile and mobile oil rigs are among such 
"artifacts."  

Under Mexican law, it is not possible to detain a vessel or artifact (regardless of its 
nationality) located within Mexican territory unless an order has been issued by a court of 
law. Such detention can only occur as a result of a final decision of the court or as a result of 
a court order as a "precautionary measure" during the trial.  

The LNCM provides for maritime liens on vessels, naval artifacts, or cargo, which grant 
creditors priority to collect over subsequent creditors. Liens are granted to creditors in the 
following order of priority: 

(i) Salaries and other amounts payable to crew members in connection with their work, 
including any expense for their return to their country of origin and social security fees 
payable in their name;  

(ii) Amounts due as indemnification for death or injury occurred on land or water, 



 

91 
 

arising directly from the use of the ship;  
(iii) Salvage rewards;  

(iv) Fees for the use of port infrastructure, navigational aids, or pilotage services;  
(v) Compensation due for damages or losses caused by oil pollution or by the toxic, 

explosive or radioactive properties of nuclear fuel, or radioactive waste or products; and,  
(vi) Compensation due to third party liability, where loss or damage is caused by the 

operation of the vessel, excluding loss or damage to freight onboard the ship and 
passengers' effects;  

Liens over goods carried by sea are granted in the following cases:  
(i) Fees for handling, loading, discharging and storage of cargo,  
(ii) Rewards for the salvage of cargo.  

Maritime liens arising out of the last voyage have priority over maritime liens arising 
from previous voyages. In order to benefit from maritime liens, a suit must be filed with a 
federal court.  

Finally Mexico is a party to the following maritime conventions containing limitations of 
liability:  
- The Hague-Visby Rules;  
- International Convention on Civil Liability for Oil Pollution Damage, as amended by its 1992 
Protocol;  
- The 1972 Convention on Limitation of Liability for Maritime Claims.  

 

2. Trucking 

 
Mexico has been significantly deregulated since 1989. Prior to the last decade 

deregulation process, motor carrier transport was permitted only under concessions and 
permits that gave carriers exclusive routes and fixed tariffs. Deregulation ushered in an era 
of greater facility in the administrative process of granting operating authorizations via non-
exclusive permits. The establishment of rates is now entirely governed by the supply and 
demand of the marketplace. 

Trucking remains the main mode of transportation in Mexico with primarily small and 
medium-sized companies, which are being forced to overcome problems that are associated 
with costly financing and outdated operating procedures.  

The era of deregulation brought greater competition, which is has resulted in 
modernization in all aspects of motor carrier transportation. The Federal Highways, Bridges 
and Motor Transportation Law of December 1993, governs the granting of operating 
permits and the rights and responsibilities arising therefrom.  

 

a) The Federal Highways, Bridges and Motor Transportation Law 

 
Motor carrier transportation regulated under the Law is defined as the carriage of 

merchandise for third parties on roads of federal jurisdiction.  
The Ministry of Communications issues permits to operate motor carriers and haul large 

loads. The permits are granted for an indefinite period of time to Mexican individuals and 
entities. The Ministry of Communications must resolve an application for an operating 
permit within 45 calendar days from the date it is deemed filed and complete.  

Vehicles employed to render motor carrier transportation services may be leased or 
owned, but in any event, must be duly inspected and licensed. The carrier must comply with 
weight and load rules.  

Motor carrier transportation is currently among the six economic activities exclusively 
reserved under FIL to Mexican investors and Mexican entities containing a foreigner-
exclusion clause. The reservations made by Mexico to NAFTA include the limitation that 
neither foreign persons or entities, nor Mexican companies in which foreign capital 
participates, may provide domes tic motor carrier services between two points within 
Mexico.  
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b) Participation in the Mexican market under NAFTA 

 
NAFTA provides for a gradual opening of the Mexican border to U.S. and Canadian 

motor carriers transporting cargo to and from Mexico. According to NAFTA, U.S.  carriers are 
allowed to provide cross-border truck services to and from the Mexican territory, and also 
provides for gradual investment in Mexican companies engaged in the transportation of 
international cargo between points in Mexico.  

NAFTA originally called for access by Mexican and U.S. trucking beyond each country's 
border states by January 2000. However, U.S. carriers have not been allowed to provide and 
cargo cross-border services beyond the border zone (twenty kilometers south of the 
border), mainly due to lobbying from unions in the United States and a lack of reciprocity. 
Canadian carriers are allowed to provide cross-border services as set forth in NAFTA. 
Therefore, Canadian subsidiaries of a U.S. company would be able to benefit from NAFTA in 
this regard. 

In February 2001, a NAFTA arbitration panel concluded that the United Sates was 
breaching its NAFTA transportation related obligations. Later, the Bush administration 
announced it would fully comply with NAFTA obligations regarding Mexican truck and bus 
access.  

U.S. congressional concerns regarding safety compliance and monitoring of Mexican 
vehicles were resolved by the Transportation and Related Agencies Appropriations Act, 
which President Bush signed on December 2001, and went into effect in 2002. By the middle 
of 2002, the U.S. announced its commitment to open the border to Mexican vehicles and to 
implement a set of rules to ensure safety. On March 2002, the V.S. Department of 
Transportation (DOT) issued safety rules for Mexican trucks and buses operating in the 
United States under the provisions of the North American Free Trade Agreement. However, 
there Mexico alleged that the aforementioned DOT rules were discriminatory and violated 
NAFTA provisions. 

Even before NAFTA was signed, Mexican trucks were allowed into the "commercial 
border zone" in the United States to deliver freight. Likewise, U.S. trucks have customarily 
been allowed to enter the Mexican border zone and deliver cargo. In order to avoid tension 
with unions on either side of the border, it is advisable that the truck driver be changed 
upon crossing. 
 

3. Passenger transportation 

 
With regard to trucking, NAFTA states that U.S. bus operators may provide cross-border 

services within Mexico and U.S. entities may participate in Mexican companies providing 
international transportation within Mexican territory. Moreover, both the United States and 
Mexico have denied permits to bus companies to provide cross border services as mandated 
by NAFTA. Important joint ventures between leading Mexican and U.S. bus transportation 
companies have taken place so that passengers on both sides of the border may enjoy 
efficient cross-border services.  

 

4. Aviation 

 
In 2005 the arrival of the country's first low-cost airlines started and other new no-frill 

airlines have launched during 2006. In addition, Cintra S.A (now known as Consorcio 
Aeromexico), a Mexican state-owned airline holding cornpany, has finally sold one of the 
two top local airlines, Mexicana. The other top local airline, Aerornexico, is still to be 
privatized by Consorcio Aeromexico. Aeromexico and regional carrier Aeroliteral (both 
operated by the same consortium) together have a 35 percent market share of the Mexican 
airline industry.  
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The Aviation Law, in force since May 1995, regulates air transportation services and 
simplifies administrative procedures.  

The SCT is the authority in charge of issuing concessions to Mexican companies to 
provide regular domes tic air transportation. Concessions are granted for a period of 30 
years and may be renewed. Air transportation service is considered to be regular when it is 
subject to schedules, itineraries, and flight frequencies.  

Other air transportation services are only permitted subject to permits issued by the SCT 
in accordance with international treaties. Such permits may be issued for the following 
purposes: to Mexican companies for domestic irregular air transportation; to foreign 
companies for regular international air transportation; to Mexican or foreign companies for 
international irregular air transportation; and to individuals and cornpanies, Mexican or 
foreign, for private commercial air transportation.  

FIL limits foreign investment in companies rendering domestic air transportation 
services to 25 percent. All aircrafts shall comply with the regulations in force regarding 
insurance policies, airworthiness certificates, and navigation licenses.  

Upon prior approval from the SCT, foreign aircrafts rendering private, not commercial, 
air transportation services, may fly over Mexican territory, and land in and take off from 
Mexico.  

Additionally, the owners or crew of foreign aircrafts rendering private, not commercial, 
air transportation services, upon request from the SCT, must demonstrate that the crew and 
the aircraft comply with technical requirements on airworthiness and that licenses are 
issued by the country of registration.  

 

C. Infrastructure 

 

1. Railroads 

 

a) Regulatory considerations 

 
On March 1995, article 28 of the Mexican Constitution was amended to change railroad 

services from a strategic activity reserved to the State to a priority area, paving the way for 
increased private participation in the railroad sector. 

Prior to the modifications mentioned above, article 5 of FIL provided that the railroad 
sector was reserved to the State, but after two amendments to the FIL, article 8 provides 
that up to 49 percent foreign investment would be permitted in service areas related to the 
railroad sector, such as construction and operation of railroads, and transportation railroad 
public services.  

With the amendments to the FIL on December 1996, and the Regulations of the Railroad 
Service on September 1996, the FIL and the specific Regulations became consistent with 
existing laws that govern this privatized area.  
 

b) Concessions 

The Law provides that foreign investment may participate in up to 49 percent of the 
capital of Mexican companies engaged in such activities, with the possibility of 100 percent 
foreign participation subject to approval from the Foreign Investment Commission. The SCT 
may grant concessions for the following activities:  

(i) Construction, management, and operation of railways that are considered common 
thoroughfares (those which connect states); and,  

(ii) The provision of public rail service, which encompasses both passenger and freight 
traffic.  

The concessions are granted for a maximum of 50 years, and may be renewed several 
times. However the total time period may not exceed an additional 50 years. Those 
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companies receiving concessions will have the right to subcontract with third parties for the 
construction, maintenance, and conservation of railways covered under such concession. 
However, in the eyes of the Mexican government, the company receiving the concession 
will be held solely liable for any breach of obligations contained in the concession.  

In addition, concession holders will have the right, upon approval of the SCT, to 
encumber the rights derived from the concession; but without exception, the concession 
holder will not be able to encumber railways, rights of way, communication centers, or 
switching equipment. Concession holders will also have the right to assign part or all of the 
rights granted under the concession provided that the assignee agrees to carry out the 
pending obligations and assume the conditions imposed by the SCT. 

Moreover, upon termination of the concession, the related common thoroughfare, and 
all property transferred thereunder, will once again become part of the federal public 
domain. During the term of the concession, holders will be allowed to replace assets if they 
should be replaced by virtue of the use or nature of the asset. 

 

c) Permits 

 
The SCT may grant permits to provide auxiliary services. The law defines auxiliary 

services as passenger or freight terminals, the transshipment or transfer of liquids, repair 
shops for railroad equipment, and the supply centers for the operation of the equipment. 
The law also provides that permits must be granted to construct access ways, crossing or 
signal gates in the right of way of the respective railway, as well as to place any type of 
promotional billboard or advertisement along the right of way. In addition, the 
concessionaire must also request and receive a permit to construct and operate bridges. 
Foreign investment is allowed to participate in up to 100 percent of the capital stock of a 
Mexican company rendering services subject to the aforementioned permits. 

 

2. Airports 

 
The Mexico City International Airport has started a series of improvements and 

constructions in the last years (including the construction of a new runway and a second 
terminal to be connected to the first terminal through a state-of-the-art Automated People 
Mover system) in order to maximize its capacity. However, the congestion and saturation of 
the airport will not be totally solved by those measures due to the expected increase in the 
demand of air transportation services in the center of the country. Therefore, the SCT has 
launched a project for the creation of a multi-airport system, which includes the 
development of several airports in the region, such as those in the cities of Toluca, Puebla 
and Queretaro, as well as the development of passenger and cargo regional hubs at other 
major cities such as Guadalajara, Monterrey, and Cancun.  

The Airport Law was published on December 1995, and contains the terms and 
conditions by which the Ministry of Communications grants permits and concessions related 
to administration, operation, exploitation, and construction of air terminals.  

Air terminals are classified by the law for either public or private service. Public service 
terminals are subdivided in airports to provide for: (i) general and supplementary services to 
the public, and (ii) general service terminals which provide more comprehensive services 
other than airports, such as aircraft maintenance, passenger facilities, irregular cargo, and 
aerial mail transportation (such as private package services), as well as private commercial 
and noncommercial transportation.  

A concession for the administration, operation, exploitation, and construction of 
airports, can be obtained by a Mexican company through a public call for bids. Concessions 
will be granted for a maximum period of 50 years, and may be renewed several times, but 
the total time may not exceed an additional 50 years. 

The Airport Law also provides that a concession may be granted to a private party 
without carrying out a public bid if: A permit holder of a general service air terminal, in 
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operation for the last 5 years or more, intends to provide public airport services, and if the 
proposed change from general to public service complies with programs and policies for the 
development of national airports.  

An airport concessionaire may require a supplementary airport in order to satisfy 
increased demand. Increased demand and the need to acquire the supplementary airport 
must be proven. Operating both airports must be more cost-efficient than other options.  

Permits for the administration, operation, exploitation, and construction of air terminals 
to provide general services can be requested by a Mexican company through direct 
application to the SCT. Permits may be granted for a 30-year term, which may be renewable.  

The Foreign Investment Commission may authorize foreign investment in the capital 
stock of Mexican companies in activities related to the administration of air terminals. If an 
individual or company is a stockholder or partner of a company that holds a permit or 
concession related to air terminals and has more than 35 percent ownership, the SCT must 
be notified of the holding. 

 

3. Ports 

 

a) Regulatory considerations 

The Law of Ports was enacted on July 1993, and regulates ports, terminals, marinas, and 
port facilities, including their construction, use, beneficial utilization, exploitation, operation, 
and manner of administration. The Law also regulates the provision of auxiliary port 
services.  

The SCT is empowered under the law to grant concessions or permits for the 
exploitation, use and beneficial utilization of property within the federal public domain. The 
federal public domain is defined as the lands and water which are part of the harbor 
enclosure and the works and facilities acquired or constructed by the Federal government 
when located within harbor enclosures. Concessions are granted for integral port 
administration and the construction, operation, and exploitation of terminals, marinas, and 
port facilities. Permits are granted for the rendering of port services which are defined as 
those services rendered at ports, terminals, marinas, and port facilities to serve vessels, as 
well as those rendered in the transfer of people and goods between ships, to land, or to 
other means of transportation. In addition, a permit is required to build piers, wharves, 
launching docks, and other similar facilities on the general waterways outside of ports, 
terminals, and marinas.  

Under the Law of Ports, concessions for integral port administration may be granted to 
Mexican companies when the planning, programming, development, and other actions 
relating to the property and services of a port are entrusted wholly to a corporation, for the 
use, beneficial utilization, and exploitation of the respective property and services. Equity 
initially will be underwritten by the government and through an international public bidding 
process, and its divestiture will follow.  
 

b) Foreign investment 

 
The Law of Ports also provides that concessions and permits shall only be granted to 

Mexican nationals and Mexican corporations, and that foreign investment in port activities 
shall be governed by FIL. It provides that up to 49 percent foreign investment is permitted in 
integral port administration and piloting services related to internal navigation. It also 
declares that upon favorable resolution of the Foreign Investment Commission, foreign 
participation may exceed 49 percent in companies providing port services such as towage, 
launching, and line handling. Foreign participation may obtain more than 49 percent 
ownership in Mexican companies that carry out the activities covered by the concessions 
and permits mentioned above, unless limited by FIL as mentioned hereinabove. Integral 
port administration requires a concession, while all other services and activities, including 



 

96 
 

piloting, only require a permit. As a result of the Law of Ports, Mexico has today a modern 
and efficient port system, that still needs further investment.  

Nowadays Mexican ports have position themselves as an alternative to the saturated US 
ports in the Pacific coast. Investment in Mexican port infrastructure has increased drastically 
in the last decade regarding all types of terminals, including LNG and container major 
facilities. Moreover, Punta Colonet in Baja California is expected to be one of the largest 
ports worldwide, serving both, Mexico and the USA west coast.  

Upon request, the SCT may grant authorization for the assignment in full of all the 
obligations and rights resulting from the concessions, provided the concession has been in 
effect for a term not less than 5 years, the assignor has complied with all his obligations, and 
the assignee meets the same requirements existing at the time the concession was granted.  

Concession holders shall have the right to create liens and encumbrances on the rights 
conferred under the concession and property related thereto, including buildings thereon 
and appurtenant facilities, as long as the liens and encumbrances are not executed with 
foreign governments or states. Buildings and port facilities built on public property by 
concession holders shall be considered to be the property of the concessionaire during the 
effective term of the concession. Upon the termination of the latter concession, or of any 
extension thereof, only those works and facilities permanently affixed to public property 
shall become property of the Nation. The process will occur at no cost and the property will 
be free and clear of any lien. Finally, it is expected that the Law of Ports will be modified in 
order to foster investment of the terminal operators already established in Mexican ports.  

 

4. Tourism 

 
Tourism has long been an important aspect of the Mexican economy. According to 

Bancomext, the Mexican bank for the promotion of foreign in vestment, tourism currently 
ranks as the country's fourth largest foreign currency generating activity, after oil, 
remittances of Mexicans living abroad, and manufactured goods. Mexico offers vacationers 
a wide range of attractions, including beautiful beaches; fascinating archeological sites; 
quaint colonial cities; fishing, diving, and other water sports; beautiful jungle, mountain and 
desert landscapes; diverse wildlife; rich cultural heritage; and many opportunities for nature 
and ecotourism. It is no wonder that by the end of 2005, Mexico had become the world's 
eighth most popular tourist destination, and easily the first in Latin America. For instance, in 
2005, the Ministry of Tourism registered 21,915,000 visitors that spent 9 billion dollars in 
the country.  

The Mexican government is vigorously promoting tourism development, and the 
Ministry of Tourism registers that the tourism sector is employing 1,867,000 persons as of 
April 2006. Beach areas are the most popular destination for foreign investment projects, 
particularly on the Yucatán Península in what is called the Mayan Riviera along the 
Caribbean coast. Other areas of the country, however, are also attracting substantial foreign 
investments in tourism development, such as the Cortes Sea Project along the Californian 
Golf, or the Copper Canyon Project being developed in the mountainous area from the State 
of Chihuahua. These projects are benefiting from the financial and organizational support of 
the National Institute for the Promotion of Tourism (FONATUR).  

 

a) Tourism Law 

The federal Tourism Law was enacted on January 1993, and last amended on June 2000, 
to promote and facilitate investment in the tourism sector. The purpose of the law is to 
define a legal framework for providers of tourism services, which will create employment, 
encourage an increasing inflow of foreign currency, improve the quality of tourism services, 
and introduce modern technologies in management, communication, and 
commercialization of services.  

The Law provides for the coordination of activities of the federal government, state 
governments and municipalities to avoid duplication of procedures. The Law focuses mainly 
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on guaranteeing the physical security of tourists, respecting terms of reservations and of 
contracts executed between the provider of tourism services and the client.  

Prices and tariffs are no longer fixed by the state. Rating of tourism services will no 
longer be carried out by the Ministry of Tourism, but by public and private consultation 
committees. Promotion of low-budget tourism accessible to persons with low incomes is 
also envisaged through the construction of vacation resorts.  

Foreign investment may participate without limits or restrictions in the following 
tourism services: hotels, motels, parks for camping and recreational vehicles, travel 
agencies, tour operators, tour guides, restaurants, cafeterias, bars, tourism exchange service 
companies, scuba organizers, car rental, ports, and marinas.  

 

b) Casino gaming 

 
The applicable law on casino gaming in Mexico is the Federal Law on Games of Luck and 

Betting, which entered into force on December 1947. Although this law forbids casino 
gaming in Mexico, the issue of permitting gambling is periodically discussed. There are 
estimates that just one casino permitted to operate in Mexico could generate more than 35 
million dollars annually in salaries, which makes the idea very attractive. 

Opponents to casino gaming suggest that the corruption and lack of enforcement in 
many other areas of government regulation indicate that any attempt to regulate casinos 
would ultimately fail.  

A governmental regulation implementing the Federal Law on Games of Luck and Betting 
entered into force in September 2004, separating games of luck and betting that are 
forbidden, and permitting games of ability and handedness. Under this regulation, the 
government has issued a number of permits allowing the establishment of game rooms in 
the country.  

With or without gaming, however, large entertainment complexes combining hotels, 
movie theaters, restaurants, and other attractions, are becoming popular in Mexico. 
Development of this type of aggregate entertainment center is expected to continue 
vigorously.  

 

c) Time-share 

 
Time-share projects are another are a open for foreign investment. A compulsory 

technical standard enacted on January 1999, which has been revised by the Federal 
Consumer Agency (PROFECO), contains rules for suppliers and users of time-share facilities. 
Persons dedicated to the commercialization of time-share projects, and/or the rendering of 
this type of service, must notify the Ministry of Tourism before initiating the sale of time-
shares.  

The service provider must be domiciled in Mexico or must have a representative, 
subsidiary, or branch office. The contracts for the sale of time-shares must be recorded at 
the Consumer Protection Agency. Hotel service providers must have civil liability insurance 
for the protection of tourists and guests. The insured amount depends upon the number of 
rooms in the hotel. Likewise, intermediary providers who try to make regular affiliation or 
membership collections should prove that they have sufficient guarantees to secure their 
obligations.  

It is possible to commercialize foreign time-share projects as long as there is compliance 
with the legal requirements. In recent years, the time-share sector in Mexico experienced a 
steady growth, culminating with 1.36 million owners of time-share facilities registered in 
2005 by the Mexican Association of Tourism Development. Likewise, this sector is directly 
generating 350,000 direct employment positions and permitting the entry of 2.1 million 
dollars of foreign currency in the Mexican territory in 2005.  
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5. Construction 

 
As in other countries, the construction industry in Mexico is particularly vulnerable to 

economic cycles. Although construction is one of the areas of the economy most affected by 
recessions, it expands more than most industries during cycles of general economic growth. 
In Mexico, much of the construction industry is dependent upon government expenditures. 
The Fox administration has been most active on the sector and it is expected that new 
President Calderón will continue this trend.  

The National Construction Industry Survey for April 2006 evidenced that construction 
activity increased compared to the previous year. For example, a 5 percent increase 
occurred in the construction industry's personnel sector in April 2006, compared to the 
same period in 2005. General construction, including housing, schools, industry and office 
buildings, hospitals, and entertainment centers, comprises the primary sector of 
construction with about 50 percent of the total constructions. The sector of transportation 
arrives second with 16.7 percent of the total construction, while constructions in the field of 
petroleum and petrochemicals represent 13.4 percent of the total industry. Infrastructure 
construction for water supplies and irrigation has slightly decreased since 2005.  

According to the aforementioned survey, the states that attracted the majority of the 
construction projects during the considered period are the Federal District and the state of 
Nueva León.  
 

a) Private construction 

Private construction represented 55.8 percent of the total of the construction in April 
2006. In the housing sector, the federal government stated that almost 46 billion dollars 
have been invested between 1999 and 2005 in the construction of new houses, which 
represents an increase of 43 percent compared to the 6 previous years. Moreover, 80 
percent of that amount originated from the private sector.  

The Ministry for Social Development stated that in 2006, Mexico will experience a 
shortage of 1.13 million constructions in the field of housing, including 735,000 new houses 
and approximately 400,000 renovations of existing houses. It is expected that until 2010, the 
demand of housing constructions will amount to an average of 1.2 million constructions per 
year. Private construction industry is therefore expected to develop its activity in the coming 
years.  

In order to facilitate the acquisition of real estate or the renovation of houses, the 
Ministry for Social Development has created different credits such as CONAVI, FOVISSTE or 
FONHAPO, among others. Such credits permit to customers to purchase residential real 
estate on more favorable terms, and should encourage the development of the private 
construction industry.  

 

b) Social interest housing 

Mexico's government has looked for the consolidation of urban development in cities 
that, from a national perspective, present alternative investment and residential options for 
the population. This has been be accomplished by promoting decentralization and the 
development of medium-size cities, with the goal of a more balanced demographic 
distribution. The focus of the federal government has been on promoting and coordinating 
the efforts of private, public, and social sectors, for the construction of houses for urban and 
rural families. Administrative procedures have been simplified to better meet housing 
demands. Innovative building methods and materials have been promoted and used in 
order to provide better results in terms of quality and price.  

Government-backed credits are available for the purchase of low-income housing, which 
construction has boomed in the last years. Both Mexican and foreign construction firms may 
apply to government agencies for approval of their housing construction projects for the 
credit. The credit does not finance the construction, but rather covers the resale of 
individual low-income residential units to the public, helping the developers sell the 
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completed project more quickly. 
 

c) Public works in general 

 
The Mexican government is focusing on promoting extensive participation of foreign 

and domestic private investment in infrastructure because of the limited resources of the 
public sector. The National Development Plan of 2001 to 2006 foresaw the participation of 
the private sector as a fundamental actor for the development of the different regions of 
the country. It is expected that the Calderón administration will continue this view.  

The SCT is promoting new public-private partnerships for the construction of road 
infrastructure. These partnerships are framed to enable the participation of private 
investors in order to collect sufficient funds to the build roads and highways the country 
needs. The partnerships consist principally of the concession of highways or roads to the 
private sector in order to collect funds to build or modernize other roads.  

To increase the country's industrial development over the coming years, emphasis on 
investment in the public works projects is essential. Improvement of the country' s 
infrastructure is necessary to strengthen development of the most underdeveloped areas. 
Concerning road infrastructure, the SCT has stated that 3.5 billion dollars of public funds 
have been invested in 2005 to modernize and build new roads throughout the country.  

As explained in the relevant section, the Mexican constitution requires that public works 
projects be awarded through a public bid process. The law regulating the bid process is the 
Law of Acquisitions and Public Works. The process begins with a call for bids, which is 
published in the Official Federal Gazette. In addition, the calls for bids for different projects 
can be obtained on the internet through the Compranet system at 
http://www.compranet.gob.mx  

An invitation to bid must contain (i) the name of the procuring entity ; (ii) the address, 
date, and schedules for obtaining tender documentation and its cost and terms of payment; 
(iii) the address, date, and time for reception and opening of tenders; (iv) a description of 
the public works project or products or services; (v) the starting and completion dates for 
the delivery of goods or services; (vi) a statement as to whether the tender is national or 
international, or under terms of a treaty, etc.; and (vii) the language or languages in which 
the bids may be submitted. 

The procedure for open tendering may be national or international. It is national when 
only Mexicans or Mexican companies, including 100 percent foreign-owned Mexican 
companies, may participate. International tenders permit foreign or Mexican participation, 
and occur under one of the following circumstances: (i) when mandated by a free trade 
agreement, (ii) when financing is provided by international financial organizations, (iii) when 
national bids cannot fulfill the technical requirements, or (iv) when necessary because of 
price considerations.  

Bids are submitted in two sealed envelopes which are delivered simultaneously. One 
envelope must contain the technical specifications of the bid, while the other contains the 
price bid. The opening of bids occurs in two stages. First, the technical portions of the bids 
are opened, and the bids that do not conform to all technical conditions set in the invitation 
for bids are rejected. The bids that pass the technical stage are then reviewed in a second 
stage for price.  

A system of preferences exists in awarding contracts if two bids are similar. Under equal 
circumstances, in the case of public works bidding, if two bids are technically similar, the 
lower price will win. When Public Services are concerned, the best price or the best 
evaluated bid will win. Free trade agreements to which Mexico is a party call for national 
treatment of bidders from member countries. If two similar bids come from a Mexican 
company and a foreign company from a treaty partner country, and if the project or service 
is not covered or is specifically excluded under the terms of the treaty, preference will go to 
the Mexican company. If similar bids come from two foreign companies, one of which is 
from a country with which Mexico has a trade treaty and the other from a country with no 
trade treaty with Mexico, the foreign company from the treaty partner country will get 
preference in bid awards.  

http://www.compranet.gob.mx/
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Plans are in the works to develop a completely electronic bidding process for public 
works and all government procurement. In this electronic process, bids can be submitted 
and contracts can be awarded electronically by computer.  

 

d) Industrial facilities 

 
There are investment opportunities in both building industrial development parks and in 

locating plants within them. As of 2006, there are approximately 340 industrial parks in 
Mexico. Figures from the federative entities of Mexico indicate that the majority are located 
in the states bordering the United States, such as Chihuahua and Sonora. However, the 
leading state is Baja California, which welcomed 86 industrial plants concentrated in Tijuana 
and Mexicali. The Federal District and the State of Mexico have also attracted numerous 
industrial parks and zones.  

Industrial parks usually have optimal conditions of location, infrastructure, and services, 
and therefore, are considered the best option for establishing an industrial plant. Industrial 
parks are usually oriented toward small and medium-size industry, and offer favorable 
atmospheres for industrial activity.  

Selecting a location for a manufacturing industry with export capabilities is a major 
decision requiring an analysis of many factors, including human resources, physical 
infrastructure, access to markets, living standards, economic conditions, technological 
development, suppliers and services, market conditions, and government incentives to 
invest.  

 

D. Natural resources 

 

1. Mining 

The Mexican Mining Law regulates article 27 of the Mexican Constitution in the mining 
sector, and establishes the requirements that must be complied with in order to obtain a 
concession for exploration and/or exploitation of minerals and substances listed in the law.  

The law establishes that concessions to perform the aforementioned activities may be 
granted by the Ministry of Economy to Mexican individuals, Mexican companies, and 
agrarian communities. Although exploitation of natural resources has traditionally been a 
cornerstone of statist and nationalistic policy, foreign investment may now participate up to 
100 percent in the capital stock of mining companies.  

The concessions for exploration and/or exploitation are given on "free land" to the first 
applicant if the conditions and requirements of the Mining Law are fulfilled. The applicants 
offering the technical or economic conditions for the public interest shall have preference 
over other applicants.  

The law defines "free land" as all Mexican territory, except for: (i) islands, keys, reefs 
and seabeds; (ii) national mining reserves; (iii) lands covered by a prior concession; (iv) lands 
covered by a concession in process; (v) concessions granted through a public bid that are 
later canceled; (vi) concessions substituting for other concessions previously granted in a 
public bid that are later canceled; and (vii) land in which no concession for exploration was 
granted because bidders did not comply with the public bid requirements.  

The mining concessions grant the holder of the concession rights to explore and exploit 
all minerals and substances covered by the concession, and grant the right to sell the 
minerals.  

In 2006, a reform to the Mining Law was introduced to allow the holders of mining 
concessions for the exploitation of natural carbon to make use of the methane gas 
emanating in the course of the exploration. After obtaining the authorization of the Ministry 
of Energy, the holder of the concession may exploit the gas for its own purposes or furnish it 
to PEMEX.  

Exploration concessions are granted for a period of six years and are non-renewable. 
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They can, however, be replaced by a new concession. Exploitation concessions are granted 
for a period of 50 years, which shall be renewable. The term of each concession commences 
upon registration of the concession in the Public Registry of Mines. Among the most 
important obligations that the holder of this type of concession must comply with are the 
following:  

a) To execute the works of exploration and/or exploitation;  
b) To pay the fees imposed by the Mining Law;  
c) To advise if radio active minerals are discovered;  
d) To provide the statistical, technical, and financial information of the company to the 

Ministry of Energy; and  
e) To permit inspection visits by the Ministry of Energy to the mining site. Mining 

activities performed on lands assigned to PEMEX require prior authorization of the Ministry 
of Economy and a favorable resolution by the Ministry of Energy, which shall establish the 
technical conditions to be followed. 

Mining concessions can be totally or partially pledged or transferred to third parties. The 
pledges and transfers have to be registered at the Public Mining Registry to have legal 
effects against third parties.  

As suggested above, the Mining Law has recently been amended in order to allow 
mining companies, under certain conditions, to profit from the natural gas (fire-damp) 
associated to the exploitation of mineral coal mines either by self-consumption or by 
carrying it and delivering it to PEMEX.  

 

2. Fisheries 

 
The Fishing Law entered into force in June 1992, and was complemented by a regulation 

on fishing as of September 1999. The aforesaid legal framework was implemented to 
contribute to the construction, improvement, and equipment of ships and tools for fishing; 
to build infrastructure to promote the use, transformation, distribution and 
commercialization of aquatic natural resources; to promote the development of fisheries; as 
well as research and study. Foreigners may request permits to conduct scientific expeditions 
and explorations.  

A permit is needed to fish for commercial, research, or sporting purposes, including 
fishing activities necessary to support application for a commercial fishing concession, and 
for foreign vessels fishing in waters within the exclusive economic zone. A concession, 
permit or authorization is required to capture, extract, or cultivate aquatic natural 
resources, except for sport fishing and cases where fishing carried out by the residents of 
the Mexican coast for their own consumption.  

Concessions or permits may be granted to interested persons, Mexican individuals, or 
companies. As per FIL, foreign investment may participate in up to 49 percent of Mexican 
companies engaged in fishing activities. Concessions or permits to operate manufacturing-
ships and floating plants may be granted to Mexican individuals or companies.  

Aquaculture, another major area for development, consists of cultivation of water 
species by using methods and techniques for their controlled development in all types of 
biologic and water environments and in any type of installation. The Federal government, 
through the Aquaculture Centers (Centros Acuícolas), is promoting the development of this 
activity by rendering advice on the construction of necessary infrastructure and for the 
acquisition and operation of plants for industrial conservation and transformation. Unless 
these activities occur in federal waters, there is no need for a permit or concession. An 
authorization is needed only to collect seeds and other natural products from the 
environment to be used in this activity. Foreigners may invest in Mexican companies 
engaged in aquaculture up to 100 percent.  
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3. Agricu1ture and agribusiness 

 

The Amendments to article 27 of the Mexican Constitution and the enactment of the 
Agrarian Law of 1992, as amended in July 1993, constitute the actual legal framework for 
the ownership of agricultural land in Mexico. The new rules repeal legislation regulating 
private investment in agricultural, livestock, and forestry activities.  

One of the causes of the Mexican Revolution of 1910 was the unequal distribution of 
land among peasants. Consequently, the Constitution of 1917 empowered the executive 
branch to distribute land to any newly formed "commune." This distribution could be 
executed by the executive branch ordering the expropriation of land from private owners 
whose land exceeded the constitutionally defined "individual landholding," and through 
land grants, constituting "ejido communes."  

An extension of ejido land may be worked collectively by a group of ejidatarios, or each 
peasant may work his designated parcel. 

To protect lands of the ejido and to ensure that large landholdings were not formed, the 
existing legal framework did not permit the sale, leas e, or mortgage of tracts of ejido land; 
the peasants or ejidatarios could not execute contracts with other ejidatarios, private 
farmers, or companies; and ejido land could not be used as collateral for loans. In addition, 
stock companies could not own or manage agricultural land for these purposes. 

These restrictions resulted in factors which restrained the ejidatarios from progressing 
efficiently. Furthermore, they did not guarantee certainty for producers to invest and for 
financial institutions to provide credit, resulting in limited opportunities, low levels of 
investment and productivity, and the utilization of old technology.  

The 1992 amendments to article 27 of the Constitution provide the framework for 
security in land ownership for the ejido and private landowners which encourages 
investment and productivity. The Agrarian Law also eliminates the previous governmental 
excessive intervention in the process of the farmers' decision-making, and recognizes the 
peasants' liberty to produce and organize themselves in the manner they consider most 
advantageous. This enables the peasants to buy, sell, or rent land, to hire labor, or to associ-
ate with other producers and with third parties. Furthermore, the new framework provides 
that peasants may enter into any type of association or contract including joint-venture 
schemes, with domestic or foreign private investors, through renewable contracts of a 
maximum duration of 30 years. 

Moreover, upon a resolution of an ejido meeting, the ejido may give the use of their 
land as guaranty to Credit Institutions or third parties with commercial or association 
relationships. The guaranty must be executed before a Public Notary and registered at the 
National Agrarian Registry. However, after an ejido privatization procedure, the individuals 
may sell their land. 

Any Mexican company may own land for agrarian, livestock, or forestry purposes, with a 
maximum extension of land equivalent to 25 times the individual landholdings limit. 

Companies investing in land for agrarian, livestock, or forestry purposes, must issue a 
special series of shares or partnership interests, identified with the letter "T," which 
represents the capital invested in the acquisition of land or the value of the land 
contributed. Foreign individuals or companies may not acquire more than 49 percent of 
series "T" shares or partnership interests. In addition to series "T" shares, or partnership 
interests, companies may issue an unlimited number of common shares or partnership 
interests through capital contributions which may include 100 percent foreign participation. 

The agrarian sector with the reformed legal structure represents an opportunity for 
foreign investors to enter into joint-ventures with farmers, either private or communal 
(ejido), and with domestic companies. With growing export opportunities, projects to raise 
animals or produce cereals, fruits, vegetables, and other agricultural products, have been 
successful.  

A project to reform the Agrarian Law has been presented to Congress, but is yet to be 
adopted due to many controversies in the rural sector. The project aims to facilitate the 
selling of ejido lands, and to promote the privatization of these lands.  

The modernization of the agricultural sector is under way and Mexico is looking towards 
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the creation and solidification of the conditions necessary for an efficient allocation of 
resources and increased investments.  

 

4. Forestry 

 
On December 1992, a new Forestry Law was enacted to regulate the conservation, 

protection, restoration, use, management, harvest, and production of forest resources. On 
February 2003, the Law on Sustainable Forestry Development carne into force, replacing the 
Forestry Law of 1992. 

An authorization is required from the Ministry of Environmental and National Resources 
to carry out lumbering activities in forest areas or areas suitable for forestation. The 
application must contain a program describing the management of the lumber resources, 
such as the general purposes, the duration of the program, the location of the land in which 
the activity will take place, and reforestation commitments. If the forest are a is smaller than 
or equal to 20 hectares, the program shall be simplified. However, it must be more detailed 
if the area is between 20 and 250 hectares, or of more than 250 hectares. 

To be granted the authorization, an environmental impact assessment shall be 
presented by the entities who wish to carry out lumbering activities of more than 20 
hectares in tropical forests, areas with species that are hard to regenerate, and in protected 
natural areas. A simple notification to the Ministry of Environmental and National Resources 
is sufficient for non-Iumbering activities. Such activities must comply with technical 
standards, however, if the activities are for commercial purposes.  

Commercial production involving a surface area smaller than or equal to 800 hectares 
requires a simple notification to the authorities containing a commitment to comply with 
the environmental requirements established in the environmental legislation, the location in 
which the activity will take place, and other minor details. For production within a surface 
area of more than 800 hectares, the application must contain, among other requirements, 
the potential physical and biological impact on the forest ecosystem, socioeconomic 
description of the area in which the activity will take place, and other environmental 
information.  

Exploitation of forest areas for commercial purposes is not allowed when the original 
vegetation is substituted unless studies show that biodiversity is not at risk, the original 
vegetation only has a small commercial value, or the new biodiversity improves the 
environmental conditions of the area.  

Companies investing in land for forestry purposes must issue a special series of shares or 
partnership interests, identified with letter "T," which represent the capital invested in the 
acquisition of land or the value of the land contributed. Foreign individuals or companies 
may not acquire more than 49 percent of series "T" shares or partnership interests.  

 

E. Telecommunications 

 
The first Federal Communications Law entered into force on June 8, 1995, and was last 

amended on April 2006. The purpose of the law is to promote efficient development of 
telecommunications and to foster healthy competition to provide better prices and diversity 
in quality of service for users without conceding the regulatory role of the state and its 
dominion over the electromagnetic spectrum.  

The Federal Telecommunications Commission (COFETEL) was created in August, 1996, 
and is entrusted with tasks such as the promotion of competition, management of 
spectrum, as well as supervision of proper interconnection. The SCT requires a favorable 
opinion from COFETEL in order to grant concessions. Concessions are required with respect 
to the following:  

1.To use, develop, or exploit radio frequencies in Mexican territory;  
2.To install, operate, or exploit public telecommunication networks;  
3.To occupy geostationary orbital positions and satellite slots assigned to Mexico, and 
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to exploit the respective radio frequencies; and  
4. To exploit the right to send or receive signals through radio frequencies associated 

with foreign satellite systems that cover and have capacity to render services in Mexico.  
Points 1, 3 and 4 hereinafter are collectively referred to as "concessions of use of radio 

frequencies".  
The grant of concessions occur through a public call for bids in all cases except that of 

the public telecommunication network, which can be requested through direct application 
to the SCT.  

The concessions of radio frequencies are granted for a specific use and modality 
covering a limited geographic area. Interested parties may solicit a particular use and 
geographic are a in addition to those offered from time to time by SCT.  

There is a five-year period from the date a concession is granted to place a satellite in 
orbit. The satellite control center must be located in Mexico. Furthermore, the law specifies 
a preference that the center be operated by Mexican nationals. 

The concessions for commercial use of radio frequencies have a 20-year term, 
renewable for an indefinite number of additional terms. Concessions for public 
telecommunication networks are granted for a 30-year renewable term. Successful bidders 
are required to pay for concessions for the use of radio frequencies.  

Concessions and permits may be assigned to third parties with prior approval from the 
SCT. A period of 3 years must transpire from the granting of the concession or permit before 
such an assignment can be requested.  

The concessions referred to above shall be granted to Mexican individuals or 
corporations. Foreign investment is permitted in up to 49 percent of the capital stock of 
such corporations, except for cellular telephone services where foreign participation of 
more than 49 percent of the capital stock is permitted upon prior authorization from the 
Foreign Investment Commission. A permit is required as follows:  

1. To operate as a "reseller" of telecommunication services, without being a public 
telecommunication network; and  

2. To install, operate, or exploit land transmission stations.  
A "reseller" of telecommunication services is defined as an entity providing 

telecommunication services to third parties through the use of the capacity of a 
concessionaire of a public network without itself owning or possessing transmission 
infrastructure. A concessionaire of a public telecommunication network cannot directly or 
indirectly own an entity authorized as a reseller without prior authorization from SCT.  

The parameters to establish and operate as a reseller will be described in the 
regulations. A permit is not required for installation, operation, or exploitation of downlink 
satellite earth stations, or for rendering value-added services. In these cases, only 
registration with the SCT is required.  

Private networks for intra-company communications do not require any authorization 
except when using a frequency band that is not considered as free use or official spectrum.  

Telecommunication tariffs can be fixed freely by the corporations holding concessions or 
permits with the only requirement being registration of the tariff with the SCT.  

The concessionaires of telecommunication public networks must adopt adequate 
network designs to allow interconnection by third parties to permit the development of new 
telecommunication services on a non-discriminatory basis.  

Concessions do not grant holders exclusive access to rights of way such as electric and 
telecommunication power, cable ducts, and other public networks. Further, interconnection 
agreements with other countries can only be established through prior authorization from 
the SCT.  

As per the Resolution for Long Distance Interconnection of Networks published on July 
1994, concessions for public networks of basic long distance telephone services were 
granted beginning August 1996. Operations for interconnection to the TELMEX public 
network to render national or international long distance telephone services were granted 
beginning January 1997.  

Rules have been issued pertaining to public telephony, local service, and satellite 
communications. Since 1996, Mexico started to auction several spectrum frequencies, 
including paging services, trunking, pcs, wireless, local loop, and one-way restricted pay TV 
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or mmbs. Mexico has also signed two important satellite agreements with the V.S. to 
provide fixed and mobile satellite services.  

Chapter XIII of NAFTA refers to telecommunications and ensures that Parties have 
access to, and use of, any public telecommunication transportation network or service 
(including private leased circuits) offered in its territory or across its borders, for the conduct 
of their business on reasonable and non-discriminatory terms and conditions.  

Each NAFTA Party shall ensure that any licensing, permit, registration or notification 
procedure that it adopts or maintains relating to the provision of enhanced or value-added 
services is transparent and non-discriminatory, and that applications filed thereunder are 
processed expeditiously. Also, any measure taken related to standards for the attachment 
of terminal or other equipment to the public telecommunications transportation networks 
may only be established to the extent necessary to prevent technical damage to the 
networks or interference.  

When a monopoly exists in a NAFTA Party, such Party shall ensure that the monopoly 
does not use its position to engage in anticompetitive conduct in the market.  

Finally, a recent regulatory development that most likely will attract investment is the 
Convergence Agreement on restricted domes tic telephone and/or audiovisual services to 
be provided by wire and wireless public networks. The agreement carne into effect on 
October 2006, based on neutral technology, due to the need of interoperability and 
interconectivity of networks among the service providers. The Agreement aims not only to 
authorize providers of local telephone services to offer radio and television services, but 
also to foster the market viceversa.  

F. Automotive industry 

 

1. General considerations 

 
As a countermeasure to the former restrictions to foreign investment in the auto motive 

industry, the Mexican government passed the Decree for the Development and 
Modernization of the Automotive Industry, and the Rules of Application of the Automotive 
Industry. This Decree took effect on June 1990, and classified the automotive industry into 
final assembly plants and auto parts manufacturers. Amendments were passed in 1995 and 
1998 to reflect the provisions of the Foreign Investment Law and Mexico's commitments 
under NAFTA. Since January 1999, 100 percent foreign investment has been permitted in 
the Mexican automotive industry.  

In line with those commitments, and the ones acquired by Mexico under the Free Trade 
Agreement with the European Union, the Automotive Decree is no longer effective as of 
December 2003 

Consequently, from January 2004, there are no requirements of national value-added 
content or a positive balance on foreign exchange accounts, which allowed the final 
assembly plants to import and sell new vehicles into Mexico.  

However, on January 2004, the Decree for the Promotion of the Competition of the 
Finished Automotive Industry and the Development of the Domestic Automotive Market 
entered into force. The decree provides for a registry of industries manufacturing new light 
vehicles. Upon registration, those industries are granted customs benefits, such as the 
possibility to import a number of vehicles duty free, and will be classified as manufacturing 
industries under the Mexican Customs Law.  

As of NAFTA's 12 year anniversary, Mexico's automotive industry ranks as one of the 
world' s largest and strongest, thus proving the adequacy of the provisions adopted by the 
Mexican Government. 

 

2. Framework for automotive foreign trade 

 
From January 2004, new vehicles (automobiles and buses), from any country in the 
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world, may be imported into Mexico. For those countries that have a free trade agreement 
with Mexico, there will be preferential tariffs or imports will be free of duties. 

Vehicles from countries with which Mexico has no free trade agreement shall pay 
customs duties at 50 percent ad valorem. In addition, Value Added Tax and New Vehicles' 
Tax shall be paid on importation.  

Notwithstanding the aforementioned requirements, some countries that do not have a 
free trade agreement with Mexico or a manufacturing plant are subject to unilateral quotas 
as established by the Mexican government. Under such quotas, unilaterally determined by 
Mexico, a certain number of vehicles manufactured in such countries, may be imported 
under a preferential tariff rate. 

 

3. Relevant NAFTA provisions 

 
In accordance with its commitments under NAFTA, from January 2004, Mexico has 

eliminated all restrictions on the national content and currency balance. In addition, a prior 
import permit is no longer required.  

Furthermore, since 2004, new vehicles (automobiles and buses) of a 100 percent NAFTA 
origin, or classified as a NAFTA product, may be imported into Mexico free of customs duties 
under the relative rules of origin. 

Through Mexican official standards, (known as "NOM's" for their acronym in Spanish), 
Mexico determines the requirements that a vehicle must comply with in order for the 
vehicle to be classified as new. All such new vehicles will be subject to Value Added Tax and 
New Vehicles' Tax on importation.  

NAFTA provides that Mexico may adopt or maintain measures limiting the importation 
of used vehicles. Mexico is committed to allowing the import of vehicles that are at least 10 
years old on January 2009. For each 2 year period thereafter, Mexico will increasingly open 
its used car market by providing for the increased import of vehicles via lowering of the 
minimum age requirement for importation (i.e., on January 1, 2011, Mexico must allow the 
import of vehicles that are at least 8 years old, on January 1, 2013, six years old, etc.) Thus, 
Mexico is not committed to allowing the unrestricted importation of used vehicles until the 
year 2019.  
 

4. Mexico-European Union Free Trade Agreement 

 
Under MEUFTA, the importation of new vehicles from the European Union is restricted 

by import quota limitations. Such quota limitation is equivalent to a percentage of the total 
number of vehicles (manufactured and imported) sold in Mexico during the prior calendar 
year.  

As of January 2004, vehicles under the permitted quota may be imported free of duties. 
Vehicles imported outside of the permitted quota are subject to a 10 percent import duty.  

On January 2007, all restrictions and duties on the importation of new vehicles from the 
EU will be eliminated. From January 1, 2004 until December 31, 2006, the permitted import 
quota is equivalent to 15 percent of the total number of vehicles (manufactured and 
imported) sold in Mexico, during the prior calendar year. The vehicles under the quota are 
allocated between individuals and companies that file the relevant application to be 
included within the permitted import quota.  

Permits are granted in chronological order (on an as received basis), although the 
Mexican government can distribute the permitted amount of vehicles to be imported per 
applicant, based on the number of applications filed, and/or in accordance with standard 
commercial practices.  

 

G. Environment 
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1. Environmental equipment and services 

 
With a relatively new environmental legal framework, Mexico intends to rapidly 

implement various regulations for the dynamic commercial and industrial sectors. The laws, 
regulations, and technical standards are in most cases comparable with those of developed 
countries, and further changes are foreseen. 

The government has created the Ministry of Environment, the National Institute of 
Ecology, and the Environmental Protection Agency, to formulate environmental policy and 
enforce the law.  

The government is increasing enforcement of environmental laws by assigning more 
qualified inspectors and broadening the environmental audit program. Under this scenario, 
environmental compliance has become an important issue for industries searching for 
improved and expanded environmental services and equipment.  

Some of the government's priorities for investment in environmental equipment and 
services are hazardous and non-hazardous waste collection and disposal, as well as water 
treatment and supply activities in which foreign investment is permitted. The needs of large 
government owned companies, such as PEMEX and power generating plants, represent 
another important area for development of environmental services.  

Further environmental infrastructure to handle hazardous waste is urgently needed 
because only one-third of the hazardous waste generated annually is disposed of in 
authorized facilities, with the rest being illegally dumped. The law requiring adequate 
disposal and treatment of hazardous waste creates opportunities for companies investing in 
commercial recycling plants, confinement facilities, waste stabilization, and treatment 
facilities and incinerators.  

According to U.S. experts, Mexico is failing to treat 85 percent of its industrial 
wastewater discharge and more than 80 percent of municipal waste water. The Mexican 
market for water pollution equipment, services, and wastewater treatment plants is 
expected to grow substantially.  

Wastewater treatment and recycling is foreseen as one of the growth areas in the 
environmental sector. Major producers of wastewater are, among others, automotive parts 
manufacturers, food and beverage processors, and the mining industry. All of which are 
already under pressure to comply with the new regulations.  

Increasingly stronger regulations and enforcement regimes require companies to update 
their pollution control procedures, in turn increasing the demand for products and services, 
such as equipment designed to reduce human error (with the accompanying technical 
support), equipment designed to reduce the production of sludge, advanced monitors and 
instruments to measure pollution output, service programs developed to provide companies 
with waste management plans, and engineering services to assist in the construction of 
waste treatment plants. 

Moreover, important opportunities for environmental services exist in the performance 
of environmental impact studies, equipment for air pollution control, disposal of state and 
municipal solid waste, and finally, in alternative energy sources such as geothermic, solar, 
and wind power. In fact, a new law on alternative energy sources is likely to be a reality in 
2007 or 2008, aiming to foster relevant investment in the sector and at the same time 
helping the CFE to focus on social oriented projects.  

 

2. The Kyoto Protocol and its clean development mechanism 

 
Mexico ratified the Kyoto Protocol in 2000, and its participation sets forth considerable 

benefits for operators contemplating an investment in the country.  
Although the membership of the Kyoto Protocol is open solely for countries that are 

members to the United Nations Framework Convention on Climate Change (UNFCCC), the 
opportunities for private investment was not disregarded by the drafters of the Protocol. 
Indeed, three mechanisms were created to involve private investors in the completion of 
the objectives of the Convention.  
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At first, member States listed in Annex 1 to the Protocol, who are committed to reduce 
their greenhouse gas emissions of an average amount of 5.2 percent compared to their 
emissions from the year 1990, are assigned a cap of permitted emissions. Within the 
territory of the listed countries, the cap is materialized by the assignment of quotas, or 
'Assigned Amount Units', to each existing operator. If an operator is able to generate less 
greenhouse gas emissions than permitted under the Assigned Amount Units, it is allowed to 
sell the difference between amount of emissions permitted and the amount emissions 
actually generated to other operators less successful in their implementation of the 
Protocol's obligations.  

Secondly, the countries listed in Annex 1 to the Protocol may transfer or acquire from 
each other 'Reduction Emission Units' (REUs), which are generated when a specific project 
complies with certain conditions relating to the goals of the UNFCCC. The REUs can be sold 
to other operators established in Annex 1 countries.  

The third mechanism set forth by the Protocol is the 'Clean Development Mechanism' 
('CDM'), applicable to the countries not listed in Annex one, which are not committed to 
reduce their emissions of greenhouse gases. This mechanism sets forth the possibility for an 
operator established in an Annex 1 country to implement a project in non-Annex 1 
countries. If the project complies with certain conditions, it will be granted 'Certífied 
Emission Reductions' (CERs), that similarly to the REUs, can be sold to other operators of the 
Annex 1 countries.  

The main advantage of the CDM is that it permits developing countries to participate in 
the sustainable development scheme set forth by the Protocol. It does so by allowing the 
countries to host environmental friendly projects, while encouraging private investors 
established in Annex 1 countries to create projects in non-Annex 1 countries. Those projects 
will permit investors to comply with their obligations under the Protocol in a more cost 
effective manner than by the establishment of projects in Annex 1 countries. Indeed, 
complying with the obligations of the Protocol is often costly for Annex 1 countries. In 
addition to the traditional reduction of costs implied by the setting up of a project in a 
developing country, the CERs provide for an additional advantage to investing in a 
developing country.  

For instance, the establishment of a project to reduce or eliminate greenhouse gas 
effects with Mexico allows Annex 1 countries to complete their objectives under the 
Protocol, and allows Mexico to protect its own environment and contribute to its economic 
and social development. To benefit from the advantages of this mechanism, the 
contemplated project must be registered with the United Nations. Such registration is 
subject to the issuance of an acceptance letter from the national competent authority.  

In Mexico, the competent authority under the Kyoto Protocol is the Inter-Ministerial 
Commission on Climate Change. In order to issue the acceptance letter, an investor setting 
up a project in Mexico shall submit certain documents to this authority, including the 
description of the project in the form required by the Protocol, and a description of how the 
project plans to contribute to the sustainable development of the country.  

The Inter-Ministerial Commission on Climate Change will issue the acceptance letter if 
the project provides for sufficient environmental benefits, such as the increase of 
biodiversity or the reduction of emissions not covered by the Protocol. Furthermore, the 
project does not need to be submitted to an environmental impact study. The mere 
guarantee from the operator that the project will not have negative environmental 
consequences is sufficient.  

The second criterion needed to resolve the application is the assessment of the 
economic consequences of the project. The project must improve, or at least maintain, the 
economic and competitive situation of the country. The situation may be improved by the 
direct investment generated by the project or by the local economic growth, among others.  

Finally, the social aspects of the project are assessed, such as its ability to maintain the 
quality of living in the surroundings of the project, or its ability to create employment 
opportunities.  

The Commission has 31 days to resolve the application and issue the acceptance letter. 
Once this letter is issued, the operator is free to register the project with the United Nations 
authorities under the Protocol.  
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In July 2005, Mexico and France entered into an agreement with the goal of facilitating 
development and setting up CDM projects led by French operators in Mexico (published on 
June 2005).  

About 65 projects in Mexico have already been granted CERs in the fields of 
hydroelectric energy, cogeneration, and wind energy, among others. Until June, 2006, only 
India and Brazil have registered more CDM projects than Mexico. It is noteworthy to 
mention that Bancomext has been designated as the Mexican Financial agent regarding the 
new market on carbon certificates.  

 

H. Medical services 

 

1. Private hospitals and clinics 

 
The medical services sector in Mexico has been expanding greatly in the last years, and 

there are now many opportunities for investment in full service hospitals and the medical 
center field. At present, Mexico City has several private hospitals of first world caliber, 
including the American British Cowdray and the Angeles.  

There are also several good private clinics in the metropolitan area Over the last years, 
several new hospitals have been inaugurated in Mexico. While the cities of Guadalajara, 
Monterrey, and Cuernavaca, already possessed good facilities, other states are also starting 
to host high quality hospitals. New specialized hospitals have been inaugurated in the states 
of Aguascalientes, Chihuahua, Chiapas, Oaxaca, Guanajuato, Michoacan, Zacatecas and 
Tabasco. In the last year, Monterrey has positioned itself as a great alternative for US 
citizens looking for high quality medical services at more affordable prices.  

The Fox administration as well as other state governments have fostered investment on 
this sector by using "PPP" models. It is likely that the Calderón administration will continue 
this trend.  

 

2. Mexican Social Security 

 
Unlike in the United States, Mexican Social Security is not limited to the elderly; health 

care is available to all employees and their families. Although Social Security has always 
been government run, it has many private suppliers. In addition, with the current trend 
toward privatizations, it will be interesting to observe whether or not the government 
carries this trend into what is now public health care. The "PPP" model has also been used in 
some projects and is likely to be applied in a greater scale in the near future.  

 

I. Education 

Although Mexico has an enormous state-run sector for educational services, the General 
Law of Education permits private entities to render any kind of educational services within 
Mexico. Foreign investment in this sector is allowed up to 49 percent without any restriction 
and may be authorized by the Commission for Foreign Investments up to 100 percent.  

The Income Tax Law provides for fiscal incentives for educational centers that are 
authorized by the Ministry of Public Education. If no utilities are distributed to the partners 
of the center and the center exclusively provides educational services to its members, then 
it will be exempt from income tax. Furthermore, the inscription fees of students are not 
subject to value added tax.  

 

J. Electronic commerce 
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1. General 

 
Electronic commerce has rapidly increased in Mexico. Nowadays, it is extensively used in 

many sectors, such as banking, aviation and government procurement regarding new bids. It 
is still a great are a of business development.  

In Mexico, law related to electronic commerce, has traditionally developed under 
legislation governing specific areas such as civil, commercial, financial, criminal, consumer 
protection, registry law, and civil procedure enacted prior to the advent of e-commerce.  

However, in April 2000, part of the Model Law of Electronic Commerce of the United 
Nations Commission for International Trade Law was incorporated into the Mexican legal 
system, and in August 2003, the Model Law of Electronic Signature drafted by the same 
institution was also incorporated.  

With regard the field of electronic commerce, the United Nations Convention on the Use 
of Electronic Communications in International Contracts entered into force in 2005. The first 
model law incorporated significantly modernized e-commerce law in Mexico by establishing 
the principles of contract consent and recognizing the evidentiary value of electronic media, 
such as the Internet. The model law also offered more specific consumer protection for 
those who execute contracts via the Internet.  

Among other things, the Electronic Signature amendment establishes: (i) the 
characteristics that an electronic signature must fulfill to be considered advanced and 
trustworthy, (ii) the obligations that the signatory must observe to use the electronic 
signature properly, (iii) the entities or individuals authorized by the law to render the 
services of certification, (iv) the characteristics that the certification must fulfill to be 
considered valid, and (v) the characteristics to determine whether a foreign certificate or 
electronic signature produces legal effects in Mexico.  

 

2. Jurisdiction 

 
Mexico's Commercial Code provides that foreign merchants doing business in Mexico 

are subject to the Commercial Code and to other Mexican laws. Contracting parties may 
validly designate the applicability of a non-Mexican law. If they do not make a valid choice of 
a foreign law, foreign parties to a contract are subject to Mexican jurisdiction for 
commercial activities with consequent outcomes in Mexico. Accordingly, if a foreign 
merchant does business in Mexico via the Internet and has not validly established the appli-
cability of a non-Mexican law to a contract, and related contractual events like payment or 
delivery of the product take place in Mexico, then the foreigner will be subject to Mexican 
jurisdiction. Therefore, the foreigner will be governed not only by the provisions of the 
Commercial Code or the Civil Code, but also by administrative provisions such as those 
contained in the Federal Consumer Protection Law.  

Furthermore, the territorial principle of Mexican law holds that national laws govern all 
persons within Mexico as well as the acts and events occurring within its territory or 
jurisdiction. The Internet has generated new issues of Mexican jurisdiction concerning 
persons and acts that might have a virtual and not a physical relationship to Mexican 
territory. One may reasonably predict that Internet users physically located outside of 
Mexican territory and Internet activities originating outside Mexico will be deemed subject 
to Mexican law, only to the extent that their operations are active in relation to Mexico.  

More specifically, any person who owns or operates a website or similar mechanism will 
likely be subject to Mexican jurisdiction only to the extent that his or her Internet operations 
are directed to Mexico in a voluntary, continuous, automatic, and indiscriminate manner. 
For example, a webpage of a merchant domiciled abroad who offers goods or services to 
consumers in Mexico would be subject to Mexican jurisdiction.  
 

3. Contract Law and electronic signatures 

 



 

111 
 

Parties to commercial contracts are bound by their apparent intentions as manifested in 
the contract, irrespective of whether they have observed specific formalities or 
requirements. Mutual consent however, must be established for a contract to exist. The 
moment of consent often is a crucial issue in contract disputes. According to the Federal 
Civil Code, an offer and acceptance via electronic, optic, or other technological means, does 
not require any previous stipulations regarding the use of such means before it takes effect. 
The requirement of a written agreement may be satisfied using any of those technologies, 
as long as the agreement is attributable to the parties and available for subsequent 
verification. 

In cases in which the law requires that an instrument be executed before a public notary 
-as in sales of real estate, ships, or airplanes- the parties may send a data message 
conveying the exact terms to the notary. The notary then integrates the terms into the 
official document and attests that they are attributable to the parties, subject to his 
subsequent verification that the terms conveyed in the message conform to the applicable 
law.  

As commented above, electronic signatures have been subject to recent amendments to 
the Commercial Code. Legal claims arising from electronic signatures have to take into 
account the following interpretation principles: technology neutrality, autonomy 
disposition, international compatibility, and functional equivalency of the data message. 

The electronic signature certification services may be rendered by public notaries, 
commercial brokers, corporations, and other public institutions authorized to do so by the 
Secretariat of Economy.  

 

4. Privacy and security 

 
Protecting confidentiality and maintaining the security of electronic transmissions in the 

rapidly evolving information age present both a technical and a legal challenge. The strength 
of Mexico's commitment to privacy is evident by the fact that under the Mexican 
Constitution, the government may intercept private communications only in criminal cases 
and only by express order of a federal court. Even in criminal cases, the Constitution bars 
courts from ordering the interception of correspondence between a defendant and his or 
her legal counsel.  

Apart from federal legislation penalizing certain criminal activity with regard to what 
have been labeled as "informatic crimes," or crimes related to information systems, Mexico 
has no laws specifically governing privacy and security in e-commerce. 

In the Internet context, confidentiality requires operators of websites to keep from 
others information about visitors to the website. The obligation of confidentiality may arise 
contractually or extracontractually, and breach of confidentiality may result in damages. 
When the obligation to maintain confidentiality arises from a commercial contract that 
specifies liquidated (or present) damages, a website visitor suing for breach can sue for 
performance of the contract terms or for the prescribed damages, but not both. If the 
obligation is not contractual, the breach is considered an illicit act, with damages assessed 
against the website operator, unless the operator can prove that negligence or fault on the 
part of the visitor caused the loss.  
 

5. Consumer Protection and E-commerce 

 
The Federal Consumer Protection Law of 1982, as lastly amended on June 2006 specifies 

consumers' rights when transactions are made by electronic, optical or any other 
technological means. These laws require as follows:  

(i) The supplier treats all information given by the consumer as confidential;  
(ii) The supplier utilizes state-of-the-art technology to safeguard confidentiality and 

reveal to the consumer the characteristics of the technology;  
(iii) The supplier informs the consumer of the supplier' s address and telephone number 
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before entering into any transaction;  
(iv) The supplier does not use deceptive commercial practices;  
(v) The consumer has the right to all information regarding terms, conditions, costs, 

additional charges, and forms of payment for the goods and services offered by the supplier;  
(vi) The supplier complies with the consumers decision with regard to quantity and 

quality of the products he or she wishes to receive, as well as any request not to receive 
commercial advertising; and  

(vii) The supplier does not use sales or advertising methods that fail to give the 
consumer clear and sufficient information concerning the goods and services offered.  

When sales are conducted through media in which delivery of a document is impossible 
and there is no physical contact with the consumer -including telephone, television, or 
Internet sales- sellers must:  

 Ensure that the goods are delivered to the customer' s domicile or that the customer's 
identity is otherwise established;  

 Permit the customer to make complaints and return merchandise by means similar to those 
used in the sale;  

 Cover the costs of transportation and shipping of merchandise in case of returns or repairs 
covered by the terms of the guaranty, unless there is an agreement to the contrary; and  

 Prior to the sale, inform the customer of the price, approximate date of delivery, costs of 
insurance and shipping, and the brand of the products.  

 

K. Insurance 

 
Under the terms of NAFTA, barriers to ownership of Mexican insurance companies by 

NAFTA investors have been lifted, and V.S. and Canadian investors may now own 100 
percent of a Mexican insurance company. Some of the world's largest insurance companies 
have entered the Mexican market, both by forming their own Mexican insurance company 
as well as through significant acquisitions and joint ventures with Mexican insurers. Setting 
up a subsidiary of a foreign insurance company, however, is still subject to foreign 
ownership restrictions, unless the provisions of a treaty provide otherwise. Mexico's free 
trade agreements with the European Union, the European Free Trade Association, and 
Japan, give insurance companies from those commercial areas the same access to the 
Mexican market as their U.S. or Canadian competitors. 

With an estimated 1.7 percent life insurance penetration rate -one of the lowest in the 
world- life insurance represents a large untapped market in Mexico. Overall, the Mexican 
insurance market has been estimated to grow at 10 percent to 12 percent per year over the 
next 10 years.  
 

L. Banking and other financial services 

 
No other sector of the Mexican economy suffered as many changes during the last two 

decades as the banking sector. After its nationalization in the early 1980s the sector was 
later reprivatized. In recent years, foreign financial institutions, especially from the U.S.., 
Canada, and Spain, purchased major Mexican banks. The financial services sector is still in a 
dynamic restructuring process and new financial institutions are continuously being created. 
The current economic and monetary stability of the country has been the basis for the 
current growth in this part of the economy.  

Mexican law still provides some restrictions for foreign investment in the financial 
services sector, but the free trade agreements between Mexico and the U.S., Canada, the 
EU, and EFTA lifted these kinds of limitations for financial service suppliers in these 
commercial areas.  

 



 

113 
 

M. Outsourcing 

 
Outsourcing has become a dynamic business opportunity around the world. The concept 

is growing in Mexico for various types of services, as generally explained on the government 
procurement section.  
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XII Direct Investment 

 

 

A. Corporate considerations 

 
Mexican and foreign investors, both private and public, may invest in Mexico through 

different vehicles. Before choosing an appropriate vehicle or structure, it is important to 
analyze tax advantages, relationships with the parent company, the need for technical 
assistance and technology, the availability of deductions, the type and size of the market, 
competitors, suppliers, the importance of imports and exports, projected business and 
financial plans (including growth expectations), as well as limitation of liability and other 
similar factors.  

 

1. Purchase of stock or assets 

 

a) Regulatory and corporate issues 

Investors may purchase the stock or assets of an existing company, which will enable 
the investor to enter into the Mexican market immediately, taking advantage of the existing 
operation and its infrastructure  

Investors desiring to purchase shares should first consider the possible restrictions on 
the purchase of assets or stock in a given activity, as provided by the Foreign Investment 
Law (FIL), or by bilateral or multilateral agreements on trade and investment, i.e., NAFTA 
(See Section IX, Free Trade Agreements, for NAFTA Parties and other free trade 
agreements). The Competition Law may also impact the proposed purchase of shares or 
assets over a given threshold level. 

Other corporate concerns should also be addressed. For example, the investor should 
analyze possible methods of financing the transaction. There may also be restrictive rights of 
first refusal, other limits on transfer in the charter or by virtue of a shareholders agreement, 
or the shares may be encumbered or pledged.  

Apart from these and other concerns, a standard due diligence investigation should be 
conducted on, among other things, possible labor and tax liabilities; outstanding loans, liens 
or encumbrances on the company and/or its assets; rights of employees, i.e., seniority and 
fringe benefits; zoning or environmental problems; consumer protection considerations; 
technical standards (NOMs) and labeling concerns; export or import programs and related 
permits; intellectual property rights; immigration considerations and contracts or leases 

The decision of whether to purchase shares or assets should also be analyzed from a tax 
perspective. For example, if instead of purchasing shares, a newly-formed company acquires 
only assets, and not an ongoing business, a four-year exemption from the asset tax would 
apply.  

The acquisition of an ongoing business (assets and employees) entails "employer 
substitution" for labor purposes. The purchaser of the business becomes liable with the 
former employer for all labor compensations and obligations for a period of six months, 
counted as of the date of notification of the substitution to the employees or to the union. 
After the six-month period, only the new employer will be liable.  
 

b) Taxes imposed on transfer of assets or stock 

As elaborated in Section XV herein, a corporation that realizes profits derived from the 
sale of assets or shares (often referred to as "capital gains," although such income 
classification does not exist in Mexican law) is subject to tax on the profit obtained. The tax 
depends on the legal status of the seller. A Mexican corporation that realizes gains as a 
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result of sale of assets or shares will include the proceeds of the sale with income derived 
from other sources, and will pay tax at the rate of 30 percent on the total income less 
allowable deductions. 

In case of sale of shares, whether the seller is a Mexican individual or a foreign resident, 
company, or individual, such sale is subject to payment of income tax at the rate of 25 
percent of the total price, without any deduction. In some cases, the purchaser who is 
jointly liable for such withholding, must withhold such tax. The seller may, however, elect to 
pay an alternate tax 30 percent on the taxable profit if certain requisites are fulfilled. Several 
tax treaties between Mexico and other countries contain different provisions on those 
transfers.  

Where a sale of assets occurs, special attention should be given to the price at which 
each of the assets is sold so that tax problems resulting from application of transfer pricing 
rules may be avoided. Additionally, prices should reflect market values, and goodwill is not 
deductible for income tax purposes. The sale of shares through the Mexican stock market is 
a non-taxable operation.  
 

2. Registration of a branch 

 
The investors may decide to open a branch of the parent company to simplify 

communication and accounting, and consolidate advantages between the branch and the 
parent company 
 

a) General status of branches 

Foreign companies can establish branches in Mexico. There are no income tax 
advantages in operating through a branch rather than through a subsidiary. On the contrary, 
from a liability point of view, a foreign corporation acting in Mexico through a branch is not 
a separate legal entity and therefore, the foreign company may be liable for the branch's 
obligations. A parent company is a separate legal entity, unlike a branch, and therefore, has 
no liability for acts of its subsidiary.  
 

b) Approval requirements 

A foreign company must obtain approval from the Ministry of Economy to assure that 
the entities comply with the following requirements are:  

i) The entities must prove their legal incorporation in their country,  
ii) The charter and bylaws of the foreign entities must not be against Mexican public 

policy, and  
iii) The entity must have a legal representative located in Mexico to act on behalf of the 

foreign company.  
The Ministry of Economy has 15 working days to issue a ruling regarding the 

aforementioned authorization. the lack of a decision shall be considered as an approval. 
Upon obtaining authorization, a branch must register at the Registry of Foreign Investment.  

Thereafter, the foreign company must file at the Public Registry of Commerce, its 
charter and by-Iaws, a document detailing the location and its specific business activities, 
and the authorization from the Ministry of Economy.  

If a foreign company performs commercial activities in Mexico without having obtained 
prior approval, the Ministry of Economy may impose a fine. Branches cannot operate in 
activities requiring Mexican participation, as required in certain activities under FIL.  

 

c) Taxes 

 
Branches of foreign corporations have the same tax obligations as Mexican companies. 

Branches are considered "permanent establishments" for tax purposes and are not subject 
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to any taxes in addition to those paid by Mexican corporations. 
As a general rule, the branch may deduct those expenses which correspond to its 

activities in Mexico, but may not deduct remittances made by the branch to the parent 
company, or another establishment of the parent company abroad. These remittances are 
not deductible even if they are made as royalties, fees, or similar payments, as commissions 
for specific services or for services rendered, or for interest payments for money sent to the 
branch. On the other hand, the permanent establishment in Mexico is allowed to deduct an 
allocation of expenses incurred by the parent company or any other of its establishments 
abroad when such expenses relate to the Mexican branch, if the parent company or the 
other establishment in question are residents of a country that has entered into a tax treaty 
with Mexico.  
 

3. Registration of a representative office 

 
Frequently, foreign investors act as intermediaries or engage in promotion or similar 

activities in Mexico, from which they will not obtain income. Therefore, they may decide not 
to register a branch, but only a representative office without income. Presently, FIL provides 
that foreign companies that have no income and wish to establish representative office in 
Mexico, must obtain prior authorization from the Ministry of Economy.  

The representative office is only allowed to engage in promotion or similar, but not in 
commercial activities in Mexico otherwise, the representative office is considered a 
permanent establishment for tax purposes. 
 

4. Creation of a subsidiary 

 
As discussed in the forthcoming section; for a variety of commercial and legal reasons 

and advantages, foreign investors may prefer to incorporate a new company in Mexico, 
enabling them to limit their liability, as the activities of the subsidiary are legally 
independent from those of the parent company.  
 

5. Joint venture companies and agreements 

 
Foreign investors may enter into a business together with other persons or companies. 

Often, this business agreement is called a joint venture, which may either provide for a joint 
venture company or a joint venture agreement.  
 

a) "Joint venture company" 

Parties may decide to incorporate a joint venture company to take advantage of the 
partners' knowledge of the Mexican business and industrial sectors, and to join efforts by 
bringing capital, technical assistance, and technology together. The new entity or entities, 
formed or restructured company or companies, will be used precisely for a determined 
purpose, such as to commercialize products, render services, or build infrastructure.  

Each one of the shareholders, or partners, of the new or restructured entities may 
contribute capital, goods, services, and technology, thus enabling them, by their efforts and 
knowledge, to comply with the corporate purposes. The new or restructured entity or 
entities will be a Mexican company, operating in accordance with the type of company 
chosen, and will pay taxes and comply with its obligations as a normal company.  
 

b) "Joint venture agreement" (Asociación en Participación) 

 
The parties to a project may decide to not engage in the costly endeavor of creating a 
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new company, but may prefer to execute an agreement of "asociación en participación," or 
joint venture agreement. In a joint venture agreement, the parties agree to join efforts for a 
specific purpose, where only one partner 's identity will be divulged to third parties (active 
partner), and where the other partner is a silent partner, contributing to the execution of 
the agreement with capital, services, or otherwise. The parties will agree on how to 
distribute profits or share the losses derived from the operation. 

The active partner will be responsible for acts before third parties; however, he will 
share responsibility with the silent partner if the agreement so provides. Therefore, there 
will not be any relationship between the silent partner and third parties.  

The agreement will terminate upon completion of the work or the desired objective. 
Such an agreement does not create a new entity, and each of the parties is liable to the 
other, without liability limits, as per undertakings in the contract. The joint venture 
agreement ("asociación en participación") is considered as a company by the Mexican 
Income Tax Law, and is taxed accordingly.  
 

B. Practical considerations 

 
The Companies Law requires that any company be legally incorporated and registered in 

the Public Registry of Commerce. The representatives of a non-registered company who 
enter into operations with third parties will be liable for the execution of the obligations 
assumed, jointly and severally, without limitation 

A non-incorporated or non-registered company can obtain government contracts, 
sometimes with the commitment to incorporate thereafter. From a practical viewpoint, 
however, a non-incorporated company will be unable to, among other things, hire local 
workers, open a bank account, import equipment, obtain work permits, or import or export 
materials. Moreover, it will not have a tax number, which will make conducting business 
transactions virtually impossible.  

There are no financing restrictions on foreign-owned Mexican companies (i.e., required 
debt/equity ratio) and foreign companies may freely grant financing to companies or 
individuals resident in Mexico. Also, intercompany agreements, such as licenses, rental 
agreements, and technical assistance agreements, are permitted.  

Incorporation and registration costs vary depending upon the complexity of the 
proposed structure and the type of investment method chosen. The time to incorporate 
may run from one to four weeks depending upon availability of necessary documentation 
and the domicile of the company. Business entities must comply with water, environmental, 
tax, federal housing, labor, health, consumer protection, and social security regulations, 
among others.  
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XIII Subsidiaries and companies 

 
 
Business entities are governed by the federal Companies Law and to a certain minor 

degree by the local Civil Code of the respective states regarding some types of corporate 
entities. As already suggested, some sectors are subject to foreign participation limitations. 
Additionally, the cooperative company has a purpose different from other types of 
companies, and is subject to specific regulation.  

 

A. Types of mercantile companies 

 
Stock corporations are generally the vehicles for foreign and national investments in 

Mexico, the most common being the Sociedad Anónima (S.A.), which may have fixed or 
variable capital. When the capital is variable, acronym "S.A." becomes "S.A. de c.v."  

Any legal entity may adopt the variable capital form. Therefore, after incorporation, an 
entity may increase and decrease its capital pursuant to the conditions provided in the 
charter and the law.  

The law fixes the minimum capital for most type of companies, and generally, the 
variable capital is unlimited. Companies may increase the capital to be subscribed by the 
shareholders or partners, which shall be paid in the time periods as provided in the charter 
or the law. In the event that shares are issued, but are not subscribed, the shares will be 
held by the company to be delivered upon payment of subscription. The following are the 
most common types of business entities provided  for in the Companies Law. 
 

1. "Sociedad anónima" 

 

a) General considerations 

The minimum number of shareholders required is two, and there is no maximum limit. 
The S.A. provides limited liability to its shareholders, and a sole administrator or board of 
directors may manage the corporation. However, the shareholders are the ultimate 
decision-making body of the corporation. Shareholders may call ordinary or in certain cases 
under the law or as provided in the charter, they may call extraordinary meetings. The 
statutory quorum for shareholder meetings is one-half of the outstanding shares for 
ordinary meetings and three-fourths of the outstanding shares for extraordinary meetings.  

In an ordinary meeting, if a quorum is not present, a second meeting may be called. The 
shareholders present at this second meeting are considered to constitute a quorum. 
Resolutions in an ordinary meeting require a majority vote of the shares represented.  

In an extraordinary meeting, if three-fourths of the outstanding shares are represented, 
resolutions require the vote of one-half of the outstanding stock. Even if the extraordinary 
meeting is in response to a second call, res0lutions are only carried out upon the vote of 
one-half of the outstanding stock. Such voting requirements and quorum may be increased 
by charter, and are often referred to as "veto" power.  

Foreigners, residents or non-residents, may be members of the board of directors. 
Meetings of the board of directors need not take place in Mexico; however, shareholders 
meetings must be held at the corporate domicile.  

Resolutions adopted by directors or shareholders outside of a meeting, by unanimous 
vote of all of the directors or shareholders of the company, by telephone or in any other 
manner, shall be valid as long as the resolutions adopted are confirmed in writing, and the 
charter provides adoption of such resolutions.  

The shareholders must appoint at least one examiner whose responsibility is to oversee 
the administration of the company on behalf of the shareholders. The examiner may be any 
person except the directors of the company, their relatives, or employees. Five percent of 
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annual after-tax profits must be allocated to a legal reserve account until it reaches 20 
percent of the capital stock of the company. 
 

b) Capitalization requirements 

The minimum capitalization for the S.A. is approximately US$4,150. The initial capital 
must be at least 20 percent subscribed and paid-in; the remainder is to be paid as provided 
by the shareholders or as decided by the board of directors.  

Increases of capital must be approved at extraordinary meetings and may not take place 
until all outstanding capital is paid-in. The subscription and payment of later increases may 
be either agreed to by the shareholders or left to the decision of the board, if so provided in 
the charter. Unlike a capital increase in an S.A., a capital increase or decrease of an S.A. de 
c.v. does not require an amendment of its charter. The shareholders have a preferential 
right, in proportion to the number of their shares, to subscribe shares of any increase in 
capital.  

In the case of transfers of shares, the charter may provide for shareholders' rights of 
first refusal, including the terms and conditions of its exercise; or it may provide for board 
approval in the case of transfers, which can only be denied if the board designates a 
purchaser of the shares at market value. All shares must be registered since bearer shares 
are no longer permitted. Shareholders are liable for unpaid shares and may receive 
dividends only in proportion to the amounts paid.  

Should the payment period for unpaid subscriptions lapse without payment, the 
company may request the payment of the value of the shares through a judicial process, or 
it may proceed to the sale of the shares. If after one month from the date fixed for the 
payment, the judicial process has not been initiated, or it has not been possible to sell the 
shares at a price covering their value, the company may proceed to reduce the capital 
accordingly.  

Shares paid in kind are considered fully paid-in. However, such shares must be held in 
the treasury of the company for two years to determine the exact value of the contribution. 
If the value at which it was contributed is lower than 25 percent of the value of the shares 
received at the time of such contribution, the shareholder must pay the difference.  
 

c) Incorporation and registration requirements 

 
To incorporate a company, the shareholders have to agree on a proposed charter and 

by-laws, and must request prior authorization from the Ministry of Foreign Affairs for the 
use of the proposed corporate name. These documents must be protocolized by a Public 
Notary. Foreign shareholders shall grant a power of attorney to a Mexican resident to 
represent them before the Public Notary.  

The public instrument issued by the Notary or by other public faith officers, shall be 
registered at the Public Registry of Commerce of the domicile of the company. Other 
corporate documents, such as minutes of shareholder meetings, amendments to the charter 
and by-laws, and general powers of attorney, must also be recorded.  

A newly-formed company shall register at the Taxpayers' Registry, as well as with other 
relevant federal or local agencies, depending upon the nature of the business. The 
incorporation and registration procedure mentioned herein for a "Sociedad Anónima," 
applies to all types of commercial companies.  

Under Mexican law, attorneys-in-fact acting for a company must be granted specific 
powers of attorney. Since there is no concept of "apparent or implied powers," such powers 
should be granted in the charter, or by specific resolution of the shareholders, the board, or 
by substitution and delegation from an attorney-in-fact.  

The Civil Code provides for powers of attorney for lawsuits and collections, acts of 
administration, and acts of dominion. Each power may be general or special, limited or 
unlimited, with respect to amounts, authority, or term. To issue credit instruments, the Law 
on Credit Instruments requires that the attorney-in-fact be vested with a specific power for 
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such purpose.  
Any person acting on behalf of the company without such powers does not bind the 

company and becomes personally liable to the company and to third parties.  
Directors, acting individually, may also have powers if the powers are granted by charter 

or by specific resolution of shareholders. Directors resident abroad may also act as such and 
exercise powers abroad. If they act as directors or exercise the power in Mexico, they must 
have proper immigration status.  

 

B. Cooperative companies 

 
"Sociedad cooperativa" is a cooperative company. Although this type of company is 

mentioned as another type of business entity by the Companies Law, it is regulated in a 
separate law called the Cooperative Companies Law. The cooperative company is a type of 
entity formed by individuals who join their interests and efforts with the purpose of 
satisfying their individual and collective needs through the realization of economic activities 
of production, distribution and consumption of goods and services. For example, these 
types of companies are used for fisheries and agribusiness.  
 

C. Associations 

 
The Civil Codes of the states of Mexico generally follow the Federal Civil Code, which 

provides for two types of civil associations: the "asociación civil" (A.C.), in which the partners 
decide to carry out a common purpose not prohibited by law and without a preponderantly 
economic objective; and the "sociedad civil" (S.C.), by which the partners join their 
resources and efforts to achieve a common purpose, which might have an economic 
objective, but which should not have profit as its primary motive. Associations are 
incorporated following a procedure similar to that of commercial companies.  
 

2. "Sociedad de responsabilidad limitada" 

 
"Sociedad de responsabilidad limitada" (S.R.L.) is similar to a limited liability company, 

as the partners' liability is limited to the amount of their contribution. An S.R.L. may be 
incorporated with a minimum capital of approximately US$250.00 (whereas an S.A. requires 
US$4,150.00), and is oriented towards the personal skills and capabilities of its partners. 
Therefore, to assign or transfer partnership interests or to admit new partners, the consent 
of partners representing a majority of the capital is necessary. However, a percentage 
greater than majority may be required if provided within the company by-laws. When the 
transfer or assignment to a third party is authorized, the partners will have a right of first 
refusal, which they may exercise within a 15 day period, counted as from the moment the 
authorization was granted. If various partners desire to use this right of first refusal, they 
shall do so in proportion to their contributions.  
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XIV Sensitive areas 

 
The following is a selection of possible problem areas often not given the attention 

merited when planning an investment in Mexico, and which could suddenly become critical 
in the course of operations. It is noteworthy to underline that each business plan should 
take into account its own sensitive areas, as this section only aims to introduce a few of 
them, in a broad fashion.  

 

A. Zoning 

 
Most municipalities within Mexico have areas designated for residential, commercial, 

office and industrial purposes, and each state has the authority to enact administrative 
general rules for the use of land and for the operation of establishments. In most states, the 
rules require an operations license, a land use permit, and a construction permit issued from 
the corresponding state and/or municipality. In some cases, depending on the type of 
establishment, an opening notice must be given. It is important to note that the opening of 
establishments and the use of the land (zoning) have different requirements, and should be 
addressed separately.  

For example, in the Federal District, hotels, restaurants and sports clubs require an 
operations license, whereas only a notice of opening is required for the operation of an 
office or a commercial establishment.  

Several official documents are required to obtain an operations license, such as a zoning 
permit, license for the use and occupancy of the premises, construction permits, and 
authorization from the health authorities. When dealing with industrial facilities, in order to 
obtain the operations license, it is necessary to comply with federal environmental 
requirements as well.  

In the case of an opening notice, it is necessary to file some of the aforementioned 
documents.  

The municipality can impose fines, close temporarily, or even close permanently, those 
establishments operating without the required licenses or that fail to file the opening notice.  

 

B. Environmental regulation 

 

1. General legal framework 

 
Environmental regulation is a significant area of concern for businesses with operations 

in Mexico. The Ministry for Urban Development and Ecology was created in 1982 to regulate 
urban development, housing, land use and ecology. Later, it changed its name to Ministry of 
Environment, Natural Resources and Fishing in 1994. 

However, in 2000 it adopted its current name as Ministry of Environment and Natural 
Resources (“The Ministry of Environrnent”), which is in charge of environmental matters. 
There are also environmental related decentralized entities, such as the National Institute of 
Ecology, which is in charge of formulating environmental regulations and the Environmental 
Protection Agency (“PROFEPA” for its Spanish acronym), in charge of environmental land 
regulations and technical standards enforcement.  

Another important agency is the National Water Commission, which has the duty of 
issuing titles of concession, assignment relating to the use and exploitation of federal waters 
and authorizations for the discharge of residual waters, in accordance with applicable 
NOMs. It also keeps track of the Public Register of Water Rights.  

In 1988, Mexico enacted its first comprehensive environmental law known as the 
General Law of Ecological Equilibrium and Environmental Protection (the "Law"), with the 
purpose of defining environmental policy and regulation; preserving and restoring the 
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environment; establishing environmental protection areas for flora and aquatic and wild 
fauna; promoting a rational use of natural resources; preventing and controlling water, soil, 
and air pollution; and regulating the competence of federal, state and municipal authorities 
regarding the environment.  

The Law is divided into six titles addressing the following aspects: (i) general provisions, 
(ii) biodiversity, (iii) sustainable advantages of the natural elements, (iv) protection of the 
environment, (v) social participation and environmental information, and (vi) control 
measures, security measures and sanctions.  

The Law has been supplemented with regulations in the following areas: environmental 
impact, toxic waste, prevention and control of the atmospheric pollution, vehicles 
circulating in Mexico City and the metropolitan area, and generation of noise. In addition to 
the Law and its Regulations, most Mexican states and municipalities have adopted its own 
environmental laws.  

An amendment to the Law was published on December, 1996, which expanded the law's 
purpose to include concepts such as the preservation of biodiversity and the establishment 
of specific environmental policies. The amendment also introduced the concept of 
sustainable preservation of natural resources, thus replacing the notion of rational 
development. Minor modifications to the Law were also published on 2001, 2003 and 2005.  

Furthermore, the 1996 amendment better defined the jurisdiction of federal, state and 
municipal authorities regarding environmental-related matters. Currently, the 
determination of jurisdiction is based on grounds, such as the territory in which the 
activities will take place, the type of activity and the sources of pollution. According to 
article 5 of the Law, the following are some of the principal areas that fall within federal 
jurisdiction:  

 Formulation and management of national environmental policy;  

 Application of the environmental policy in terms of the law, to preserve and restore the 
ecological balance and the environmental protection in the federal jurisdiction;  

 Matters that affect ecological equilibrium within national territory or in zones subject to 
Mexican sovereignty and jurisdiction, originating from territory or areas subject to the 
sovereignty and jurisdiction of other countries, or from zones outside of the jurisdiction of 
any country;  

 Matters originating within national territory or areas subject to Mexican sovereignty and 
jurisdiction, that affect the ecological equilibrium in territory or areas subject to the 
sovereignty and jurisdiction of other countries, or areas outside of the jurisdiction of any 
country;  

 Issuing official Mexican standards and oversight to ensure compliance with environmental 
laws;  

 Regulation and control of activities considered to be of high risk and of the generation, 
handling and disposal of hazardous waste for the environment and ecosystems and to 
preserve natural resources;  

 Prevention and control of environmental emergencies according to civil protection policies 
and programs;  

 Establishment, regulation, administration, and oversight of federally-protected natural 
areas;  

 Design, application and evaluation of the general ecological programs, both in-land and off-
shore;  

 Evaluation of environmental impact of the works and activities described in the Law, as well 
as the issuance of permits and authorizations; 

 Regulation of sustainable development, protection and preservation of forest areas, land, 
water, biodiversity, flora, fauna; as well as other natural resources under federal 
jurisdiction;  

 Regulation of atmospheric pollution from any source, fixed or movable, as well as the 
prevention and control in zones of federal jurisdiction;  

 In coordination with state and local authorities, the fostering of the use of technologies, 
equipment and processes that reduce emissions and discharges of pollutants from any 
source, as well as the establishment of regulations for the sustainable development of 
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energy resources;  

 Regulation of activities related to exploration and exploitation of minerals, substances, and 
other underground resources under federal jurisdiction, with regard to their environmental 
and ecological effects;  

 Prevention of pollution caused by noise, vibration, thermal energy, luminous energy, 
electromagnetic radiation, and odors which affect the ecological balance and the 
environment;  

 Promotion of participation by the society in environmental matters;  

 Implementation of the National System of Environmental and Natural Resources 
Information for public use; and,  

 Taking care of the issues that affect the ecological balance of two or more states.  
Another amendment to the Law was published on May, 2006. Its purpose was to 

establish the collaboration and coordination between the Ministry of Environment and 
Natural Resources and other ministries of the Executive Power, such as the Ministry of 
Defense and the Navy.  

The following are some of the main environmental issues under the jurisdiction of the 
states:  

 

 Formulation and management of state environmental policy;  

 Application of the environmental policy measures provided by local laws, as well as 
ecological preservation and restoration and environmental protection regarding areas of 
state jurisdiction;  

 Prevention and control of atmospheric pollution from fixed industrial or transient sources, in 
areas specified by the Law as not falling within federal jurisdiction;  

 Regulation of activities not considered as high-risk activities, as defined in the Law;  

 Regulation of systems for collection, transportation, storage, handling, treatment and 
disposal of non-hazardous solid and industrial waste;  

 Prevention of environmental pollution caused by noise, vibration, thermal energy, luminous 
energy, electromagnetic radiation and odors which affect the ecological balance and the 
environment from fixed industrial or transient sources, in areas specified by the Law as not 
falling within federal jurisdiction;  

 Regulation of sustainable usage, prevention and control of pollution of waters under state 
jurisdiction, as well as cases in which the oversight of federal waters has been assigned to 
the states.  

 
The environmental legislation also includes technical standards to determine 

parameters for maintaining the health of the population, the preservation and restoration 
of the ecological equilibrium and the protection of the environment 

In addition, other laws contain provisions on specific subjects related to the 
environment. Such laws include the Mexico City Environmental Law that was published in 
1996 and began to implement its specific regulation in 1997; the Health Law, which takes 
care of the negative effects of the environment as an influence on human health; the 
Communications Law, which provides that the establishment and exploitation of general 
means and routes of communication must be done in such a manner not affecting the 
ecosystems and the ecological equilibrium; and the Law of Urban Development, which 
provides that population centers must be established taking into account the prevention, 
control and monitoring of ecological risks and emergencies, as well as the preservation and 
improvement of the environment. Other important laws are the Forest Development 
General Law, the Fishing Law, Law for Prevention and Integral Managing of Waste and the 
Law on the Biosecurity of Genetically Modified Organisms, which contain important 
environmental related provisions. 

 

2. Environmental impact 

 
Anyone wishing to carry out any of the following activities shall apply for prior 
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authorization from the Ministry of the Environment:  
a) Hydraulic works, general means and routes of communication, oil and gas pipelines 

for the transportation and distribution of hydrocarbons and dangerous substances.  
b) Petroleum industry, petrochemicals, chemicals, iron and steel works, paper, sugar, 

cement, and electricity;  
c) Exploration and profit from minerals and substances reserved to the nation under the 

Mining Law and under regulations to article 27 of the Constitution regarding nuclear 
materials;  
 

d) Installations for treatment, storage or disposal of hazardous waste, as well as 
radioactive waste;  

e)Forestry in tropical jungle areas and slow regeneration species;  
f)Forest plantations;  
g)Changes in zoning of forest areas, as well as jungle and desert areas;  
h)Industrial parks in which high-risk activities are to be carried out;  
i)Real estate development that affect coastal ecosystems;  
j)Works and activities in and around wetlands, mangrove swamps, lakes, rivers and 

estuaries connected with the sea and littorals;  
k) Works in protected nature areas;  

l)Fishing, aquaculture or agriculture activities that may put a species at risk or harm the 
ecosystem;  

m) Federal works or activities that may cause ecological imbalances, harm to public 
health, harm to ecosystems, or pass the limits or conditions established by law related to 
the environment. 

To obtain the authorization for engaging in these activities, interested parties must 
submit an environmental impact manifest to the Ministry, which shall contain:  

i) a description of the possible environmental impact of the activity or project; and,  
ii) the preventive, mitigating and other necessary measures to avoid or minimize any 

impact on the environment;  
When high-risk activities are involved, as defined in the Law, the environmental impact 

manifest must include a risk study. Once the environmental impact manifest is filed, the 
Ministry begins the evaluation process to determine whether the application fulfills the 
requirements set in Law and its regulations, as well as the applicable official standards. The 
Ministry has 10 days to analyze the application. The authority may authorize, modify or 
reject the performance of the activity within 60 days from the receipt of the environmental 
impact manifest. 

The activities listed in a) through m) above require a preventive report rather than an 
environmental impact manifest in the following cases: 

 

 Should there be NOMs or other rules on emissions, discharges, use of natural resources and, 
in general, all environmental effects that may be caused by the activity;  

 The works are expressly provided for in a partial urban development plan or in an ecological 
regulation that has been evaluated by the Ministry;  

 The activities shall be performed within facilities located at an industrial park authorized by 
the Ministry for the activity involved.  

In the above cases, once the Ministry has analyzed the preventive report, it will 
determine the need of an environmental impact manifest.  

There are exemptions to the filing of an impact manifest. A notice of no requirement of 
manifest shall be filed in the following cases: the widening, modification, infrastructure 
substitution, rehabilitation and maintenance of installations related to works and activities 
of those listed in a) to m) above, which are already in operation.  

Local authorities will be competent in those activities not reserved to the Ministry of 
Environment.  

3. Emissions to the atmosphere 

 
Emissions into the atmosphere are released either by fixed or mobile sources. 
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a) Fixed sources 

All facilities releasing pollutants to the atmosphere located in a fixed place in which 
industrial, commercial and service activities are performed, are considered as fixed sources. 
Such emissions shall not exceed the maximum levels established in the corresponding 
NOMs.  

Fixed sources shall comply with several requirements. For example, they need to have 
maintaining systems and equipment to control atmospheric emissions; they are also 
required to keep an inventory of emissions and install measuring equipment.  

As previously described, atmospheric pollution from any source falls under federal 
jurisdiction; as does the prevention and control of atmospheric pollution in federal zones, 
and cases of fixed or mobile sources of atmospheric pollution. Among the fixed sources of 
pollution which are under federal jurisdiction, the following are noteworthy: chemical, 
petroleum, petrochemical, paint, dyes, automotive, paper, metallurgy, glass, electric energy 
generation, asbestos, cement, and treatment of hazardous waste.  

These fixed sources require an operating license from the Ministry of Environment.  
Once the license has been obtained, the holder must submit every February, an 

inventory with information regarding the company emissions' level to the atmosphere and 
its operations, which shall be in accordance with the applicable law. When applicable, the 
facility must comply with local or municipal requirements.  

 

b) Mobile sources 

 
The Law includes mobile sources that must comply with the limits established in NOM. 

Automobile manufacturers must use methods, processes, parts and equipment that ensure 
that the maximum levels of atmospheric pollution specified of the NOM are not exceeded. 
All vehicles with motors manufactured after 1990 are obliged to have catalytic converters.  

Vehicles rendering federal public transportation services must comply with emission 
control standards. Further, passengers vehicles in Mexico City and the metropolitan are a 
must comply with a verification program carried out twice a year and are barred from 
circulating once a week, depending on their license plate number and the year of 
manufacture.  

Finally, the Kyoto Protocol on Climate Change, which regulates the emissions of 
greenhouse gases to a lower percent, was enacted in 2006, as discussed in detail herein.  

 

4. Water pollution 

 
The discharge of residual waters into any receiving body of water or onto ground is 

subject to authorization by the National Water Commission. If discharges are made into the 
sewer system, an authorization must be obtained from the municipal authorities, unless 
toxic wastes are discharged in receiving bodies of federal jurisdiction, in which case, the 
Ministry of Environment would have jurisdiction. Industries with water discharges must also 
comply with the corresponding technical NOMs.  

 

5. Hazardous waste 

 
The General Law for the Prevention and Integral Management of Hazardous Waste (the 

"Law") was published on October, 2003.  
The Law has the objective of guaranteeing the right of all persons to an adequate 

environment and encourages sustainable development through preventing the generation, 
valorization, and integral management of hazardous and of special handling urban solid 
waste. Furthermore, the law pretends to prevent the pollution of places with these wastes 
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and contemplates actions in case violations occur thereto. Radioactive residues are subject 
to specific regulations and are exempt from this law' s application. 

The law confers to the Federation, the states and municipalities sufficient authority to 
exercise attributions in prevention of the generation, usage, and integral managing of 
waste, as well as the prevention of pollution in facilities. Moreover, the law confers redress 
actions in conformity with the distribution of competences.  

The Secretariat of Environment and Natural Resources shall set up groups and 
subclassify hazardous waste, domestic solid waste and special management into the 
respective categories. The categorization shall be done with the purpose of carrying out the 
corresponding inventories and setting out decisions based on risk criteria and management.  

Generator is defined as the natural person or an entity who produces waste through a 
productive or consumption process. A major generator is the natural person or juridical 
person who generates an amount greater than or equal to a l0-ton gross weight of waste 
per year, or the equivalent in other units of measurement.  

Small generator is the natural person or entity who generates greater than or equal to 
400 kilograms and less than 10-tons in gross weight of residues per year, or its equivalent in 
any other units of measurement. Micro-generator is an industrial, commercial, or service 
establishment, which generates any amount up to 400 kilograms of hazardous waste per 
year, or its equivalent in any other unit of measurement.  

The classification of hazardous waste is established in the Law for the Prevention and 
Integral Handling of Wastes published in 2003. The generators and hazardous waste 
possessors can hire waste management services with companies or natural people that are 
duly authorized by the Secretariat or, they can transfer the waste for industries to use them 
as energy generators or combustible within their processes.  

Before issuing an authorization, the Secretariat requires those companies to file a 
guarantee enough to cover any damage produced by the rendering of their services and 
damages caused at the conclusion thereof.  

The hazardous waste generators must identify, classify, and manage their waste in 
accordance with the provisions contained in the Law, as well as with those determined by 
the NOMs issued by the Secretariat. 

The major generators of hazardous waste are obligated to be registered in the 
Secretariat of Environment and submit a management plan for hazardous waste. Major 
generators must also keep a logbook and file an annual report on the generation and 
management of hazardous wastes.  

The small generators of hazardous waste shall also register before the Secretariat and 
keep a log book where they will record the annual amount of hazardous waste generated 
and its management modalities. People considered as micro generators of hazardous wastes 
are obligated to register before the competent governmental authorities of their state or 
municipality, as determined by the local legislation.  

An authorization is required from the Secretariat to undertake the following activities: 
to provide management services of hazardous waste, to use it within a process for collecting 
and storing third party hazardous waste, to undertake any activity related to the 
management of third party hazardous waste, for: incineration of hazardous waste, 
transportation of hazardous waste, establishment of solid waste confinements within the 
facility where hazardous wastes are managed, transferal of authorizations issued by the 
Secretariat, for the use of thermal waste to sterilize or for thermolysis, or to import or 
export hazardous wastes.  

The people responsible for disposal facilities and for health damages involving health 
hazards are obligated to indemnify for all damages caused in accordance with applicable 
legal regulations.  

Further, people responsible for the generation and management of hazardous solid 
waste, and who are liable for the pollution of these sites, are obligated to take the 
appropriate measures to provide remedy in accordance with the Law and the applicable 
regulations.  

The owners and possessors of private property and areas operated under concession 
which are contaminated, are severally liable to carry out necessary remedial measures 
without detriment of their right to act against the party responsible for the contamination. 
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The transfer of contaminated property with hazardous waste is subject to approval by the 
Secretariat of Environment.  

Those people transferring real estate contaminated by solid or hazardous wastes must 
inform these third parties of the contamination, in light of the activities, which took place 
thereon. In addition to redress, those who are responsible for the contamination of a site 
shall be liable for offenses and administrative sanctions.  

 

6. Transportation of hazardous waste and materials 

 
One of the most important issues regarding hazardous waste is its transportation. The 

rules for the transportation of hazardous waste and materials, which set the provisions for 
the transport by earth of hazardous waste, were published in 1993.  

The importance of the rules lies in the fact that it establishes the characteristics of the 
labeling and marking of the containers, as well as the characteristics and specifications of 
the motor vehicles or units used to move the materials. It also establishes the duties of the 
people rendering the transportation services, generators and recipient of the hazardous 
waste or materials.  

 

7. Other pollutants 

 
The emission of noise, vibrations, thermal and luminous energy, odors and visual 

pollution, is subject to compliance of the corresponding NOM. PROFEPA and in some cases, 
even the Secretariat of Health may conduct on-sight inspections to determine whether any 
of these emissions are hazardous to human health.  

 

8. Sole Environmental License 

 
Several accords establishing mechanisms and procedures to obtain a Sole Environmental 

License (LAU for its acronym) were enacted in 1997. Before said date the environmental 
procedures for industries in Mexico were carried out in different offices, which provoked 
waste of time when carrying out any procedure or consulting the authorities.  

The LAU for fixed sources of federal jurisdiction substituted the Operation License. This 
is an instrument to regulate directly industrial establishments of federal jurisdiction and 
concentrates in a sole procedure the evaluation, reporting and follow up of the 
environmental duties of industries in the area of impact and environmental risk, emissions 
into the atmosphere, hydraulic services, production and handling of dangerous waste. The 
LAU is compulsory to companies of new incorporation and the companies, which operate 
and require its regularization.  

During the first four months of the year the companies must file before the Secretariat 
of Environment an annual report on the emission and transfer of polluting materials during 
the past recent year. This report is filed through the Annual Operation Cell (COA for its 
acronym), and is part of the duties established in the Operation License and the LAV. The 
companies having the Operation License or the LAV must file the COA if they are of federal 
jurisdiction.  

 

9. Inspection and sanctions 

 
The law authorizes PROFEPA to make inspections to assure the execution of the Law 

regarding hazardous wastes with the purpose of establishing corrective measures and 
sanctions, in case of violation of the Law. 

The non-compliance may result in sanctions. They range from temporary to definitive 
seizure of pollutant substances, temporary or definitive closing of polluting sources, 
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neutralizing or any similar action aiming to stop any material or dangerous waste from 
producing effects which may affect human health.  

In addition to the above, some amendments were made to the Federal Criminal Code in 
2002, which classified the offenses committed against the environment and the 
environmental handling. The Code imposes sanctions up to nine years of prison and fines 
equivalent up to 3000 times the daily minimum wage regarding those conducts related to 
technological and dangerous activities that may be classified as offenses against 
biodiversity, biosecurity and, in general, against environmental handling and the 
environment itself.  

 

C. The use of water 

 

1. Legal grounds 

 
The legal sources for the use of water in Mexico are the article 27 of the Mexican 

Constitution; the Law of National Waters, published on December, 1992 as amended on 
April, 2004; the Regulations of the Law of National Waters; and the Official Mexican 
Standards related to water.  

The purpose of the Law of National Waters is to regulate the exploitation and usage and 
enjoyment of national waters within Mexico, as well as the discharge of residual water. 
Furthermore, it regulates the water's distribution and control and preserving its quantity 
and quality, so that national waters may be a sustainable. 

 

2. Authorizing a concession 

 
The Executive branch through the National Water Commission (a central authority) or 

the corresponding agency (at a regional level) authorizes concessions for the use and 
exploitation of national waters and its public benefits, inherent to a natural person or a 
juridical person for a period not less than 5 years, and no more than 30 years, and can be 
extended for the same period of time whenever there are no grounds for termination.  

In addition to the application for the concession of nationa1 waters, there is a 
requirement to obtain a title to discharge residual waters. The National Water Commission 
authority issues a concession title for the discharge of residual waters in which it shall 
identify at least the location and description of the quantity and quality of the discharge, the 
regime to which it is subject to (to prevent and control water contamination), as well as the 
expiration of the title. 

Water may be used industrially in factories or in businesses that carry the following 
activities: extraction, conservation, or transformation of commodities or minerals; the 
production of goods; in kettles, or cooling devises; for washing or in bathrooms; or in any 
other service within a business that extracts any type of substance or vaporized water for 
the purpose generating electric energy. Furthermore, water can be used for cattle growth, 
poultry in aquaculture, environmental use and in other areas. 

As a consequence of the concession, fiscal rights shall be paid for the extraction, 
consumption, and volumetric discharge. The lack of compliance constitutes grounds for 
suspension or revocation of the concession title. In neither case should the holder of the 
title of the concession or assignee dispose of larger volumes of water than those authorized.  

 

3. Transfer of concession títles and discharge title 

 
Concession titles for the exploitation and use of national waters, currently in force and 

registered at the Public Registry of Water Rights and discharge titles, may be partially or 
totally assigned.  
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4. Responsibilities for environmental damages 

 
Natural persons or entities who exploit, use, or enjoy national waters, have the 

responsibility of environmental damages caused due to the unauthorized water extraction 
or for discharging water in violation of the general conditions or particular authorization. 
The infringing person shall cover an indemnification for the damages and carry out all 
necessary measures to prevent the waters contamination, or reintegrate it to adequate 
conditions and maintain the equilibrium of vital ecosystems.  

 

5. Infringements and administrative sanctions 

 
Violations of the law will be subject to an administrative sanction, such as a fine up to 

20,000 times the daily minimum wage established in the Federal District, as well as the 
temporary or definitive closing, either partial or total of the wells, and the revocation of the 
title concession. Such fines are independent of the criminal charges.  

 

6. Administrative sanctions 

 
Within fifteen business days computed from the date of proper notice of an act or 

resolution by the National Water Commission, a motion to revoke said resolutions may be 
filed. The purpose of these remedies is to revoke, modify or confirm the resolution 
challenged. If one resorts the imposition of a pecuniary sanction, the collection will be 
suspended until the legal remedies are resolved. However, this remedy will be available only 
if the challenging party guarantees the result with a bond.  

 

D. Consumer protection 

 

1. General comments 

 
Two fundamental institutions are the cornerstones of consumer protection in Mexico: 

the Federal Consumer Protection Attorney's Office (an agency called PROFECO), and the 
Ministry of Economy. The latter is in charge of coordinating the country's commercial sector. 
The responsibilities and attribution of tasks of the two agencies in matters of consumer 
protection are set out in two basic laws, the Federal Consumer Protection Law (FCPL) and 
the Federal Metrology and Standardization Law (FMSL).  

The FCPL and the FMSL are of "public order and social interest", wherefore the terms -
rights and obligations- under said laws can not be waived. The FCPL is the result of various 
legislative efforts to ensure the consumers' rights in their commercial relationships with 
suppliers.  

 

2. Basic principIes 

 
The basic principles upon which the consumer protection system is structured in Mexico 

are the following:  
 

 The protection of life, health and safety of the consumer from risks caused by 
products, practices in the supply, and services considered dangerous or harmful;  

 Education and information on consumption, adequate for the products and services, 
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that guarantee the freedom of choice and equity in contracts;  

 Satisfactory and clear information on the different products and services, with correct 
specifications of quantity, characteristics, composition, quality, and price, as well as 
the risks that they represent;  

 The effective prevention and repair of individual or collective damages to assets and 
companies;  

 The access to the administrative organs with oversight on the prevention of individual 
or collective damages to assets and companies, guaranteeing legal, administrative, 
and technical protection to the consumers;  

 The granting of information and of resources to the consumers for the defense of their 
rights;  

 The protection from deceptive and abusive publicity, coercive and unfair commercial 
methods, as well as abusive practices, clauses or taxes on the supplying of products 
and services;  

 The real and effective protection of the consumer in transactions made through the 
use of conventional, electronic, optical, or any other means of technology, and the 
adequate utilization of the data provided, and  

 The respect of the rights and obligations derived from consumer relations and the 
measures that guarantee their effectiveness and compliance.  

 

3. Rights of the consumer 

 
A list of consumers' rights as per the FCPL is considered as follows:  
 

 Right to receive sufficient and truthful information about the products acquired;  

 Right to receive guaranties in clear and precise terms;  

 Right to receive information that advises of the risks and danger of the products;  

 Right to acquire the products that are in existence or the rendering of a service, 
without negative or conditioning;  

 Right to participate in the benefits that are stipulated in the promotions and offers;  

 Right to receive detailed information about the conditions and periods of credit 
operations;  

 Right to just conditions in the charging of interest due to credit purchases;  

 Right to rescind the contract when the products acquired are defective in manufacture 
or hidden defects;  

 Right to receive a refund when more than the maximum price was paid;  

 Right to replacement of the product when the content is less than indicated on the 
packaging;  

 Right to replacement, discount (allowance), compensation or return, if the products 
do not meet the conditions of quality, brand or specifications offered;  

 Rights to receive evidence of the commercial operation;  

 Right to receive quality in the repair service, with the use of appropriate parts and 
replacement parts;  

 Right to receive indemnification for products that are damaged upon receiving 
maintenance;  

 Right to have at any one's reach the information on the prices of the services;  

 Right to enjoy in equal conditions those services offered to the public in general;  

 Right to request the intervention of the Consumer Protection Agency when the 
consumers' interests and rights are affected;  

 Right to receive the information of the contracts of adherence that are written in 
Spanish and in lettering that is legible at normal view;  

 Right to personal integrity of the consumers. (Article 10 of the Federal Consumer 
Protection Law):  

 When the purchase is made outside the commercial local and there is a decision not 
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to acquire the goods or services, right to rescind within five business days as of the 
delivery of the goods or the signing of the contract, whichever comes last;  

 Right to receive clear and sufficient information about the acquisition of time share;  

 Right to receive compliance with the delivery of the real property;  

 Rights of the incapacitated consumer;  

 Rights of non-discrimination of consumers; and  

 Rights of the consumers in internet operations.  
 

4. Administrative action before the Consumer Protection Agency 

 
When a supplier hampers or damages the rights of a consumer under the FCPL, the 

1atter may bring an administrative action before the Consumer Protection Agency (the 
Agency) acting as conciliator or arbitrator or may initiate an action directly in the Mexican 
courts. In the former case, the time bar for bringing to court a civil action will be suspended. 
The consumer may file an administrative complaint within six months following the 
suppliers noncompliance. If the Agency can not lead the parties to an agreement -
conciliation-, arbitration by the Agency may be requested either in amicable composition or 
in lawful judgment as set out below: 

Please note that conciliation can be done through electronic means with the 
requirement that afterwards obligations acquired must be given in written form. 

 
If the parties do not reach an agreement, the Agency will ask them to participate in:  

   /  CONCILIATION     

   The purpose of 
conciliation is  

   
   to sort out a conflict 

that has  
   

   arisen between the 
supplier  

   
   and the consumer, 

without  
   

   entering in a judicial     
   proceeding or 

arbitration.  
   

   \(      
   I     

I       I   

/"  ""'\   /  "\   /"  ""'\  
The conciliator 
contacts the  

  The Agency will set 
date and  

 Agreements celebrated 
by the  business and 

attempts and  
  time to carry out the 

hearing.  
 parties in order to 

have legal  
 

immediate 
arrangement.  

  Proceedings will take 
place in  

 effects must be 
approved by  

 
If that does not 
work, an  

  no more than 4 days 
after  

 the Agency. Once the   
Agency' s attorney 

proceeds to  
 notification has been 

given to  
 agreement is approved 

it does  the Personal 
Conciliation.  

  the supplier.   not allow any appeal.   
 ./   \..     ./  

 
 
The Agency can also order sanctions, close the suppliers establishment and impose fines 

up to the equivalent of 2,500 times the minimum daily wage in effect in the Federal District. 
In case of reoccurrence the fine can amount to twice this amount and arrest may be 
ordered.  

 

5. Adhesion contracts 

 
The FCPL contains a specific chapter regulating adhesion contracts (drafted by the 

supplier). Said agreements must be in Spanish. The Ministry of Economy may determine, by 
NOMs, to register with the Agency the contracts that contain disproportionate or abusive 
obligations for consumers granting the latter with administrative competence in order to 
settle any dispute that may arise from the interpretation or execution of the contract. 
Failure to register a contract when a standard requires its registration will entail an 
economic fine to the responsible party. Adhesion contracts subject to compulsory 
registration are the following:  

 

 Time-sharing (NOM-029-SCFI-1998);  
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 Social events (NOM-lll-SCFI-1995);  

 Dry cleaner's, laundry and similar (NOM-067-SCFI-1994);  

 Skill programs and technical training without recognition of official validity (NOM-137-
SCFI-1999);  

 Real state maintenance and furniture contained in (NOM-138- SCFI-1998);  

 Graduate school services (NOM-136-SCFI-1999);  

 Funeral services (NOM-036-SCFI-2000);  

 Vehicles repair and/or maintenance (NOM-068-SCFI-2000);  

 Second hand vehicles sale, purchase and consignment (NOM-l22- SCFI-1997);  

 Leasing of vehicles (NOM-124-SCFI-1997);  

 Photographique services (NOM-126-SCFI-1998);  

 Sale and purchase of construction materials (NOM-135-SCFI-1999);  

 Sale of furniture (NOM-117-SCFI-2005);  

 Repair and maintenance of electronic and gas appliances (NOM-085- SCFI-2001);  

 Medical assistance through direct recovery (NOM-071-SCFI-2001);  

 Embellishment of body (NOM-II0-SCFI-2004);  

 Real state restoration and maintenance and furniture contained in (NOM-130-SCFI-
2006 );  

 Pet company (NOM-148-SCFI-2001);  

 Sale of new vehicles (NOM-160-SCFI-2003);  

 Suppliers not regulated by financial laws, who regularly or professionally carry out 
contractual relationships or operations regarding interest-bearing loans with a security 
interest (as of June 2006)  

 
Finally, it should be mentioned that the Agency is in charge of vigilance and oversight of 

the compliance with the law. Consequently, it is authorized to inspect or visit suppliers' 
facilities, either on its own (by operation of law) or pursuant to a consumers request.  

 

6. Product liability 

 
Mexican Law does not contain specific provisions governing product liability. 

Notwithstanding the protection granted under the Consumer Protection Law, the local civil 
codes provide general rules applicable to damages, either to persons or to their property, 
which encompass those caused by products. For example, the Civil Code of the Federal 
District states: a) that those persons acting illegally or against good customs, cause damage, 
must indemnify unless it is proved that the damage was caused as a consequence of fault or 
negligence of the injured party; and b) that if a person uses apparatus, instruments, 
mechanisms or dangerous substances (explosive or flammable, for example) he has to 
repair the damage caused unless it is proven that the damage was caused as a consequence 
of fault or negligence of the injured party. 

The damage must be repaired either by reestablishing the prior situation or by 
indemnifying. Note that Mexican law does not include some of the damage concepts 
developed in Anglo-Saxon common law, and therefore damage awards are generally low by 
comparison 

 

7. Price controls 

 
Consistent with Mexico's deregulation policy, only a limited number of products and 

services are subject to price controls. Products of general consumption indispensable for 
nutrition, like bread, corn, tortillas, sugar and milk, which were formerly subject to price 
controls, have been recently deregulated.  

As to the pharmaceutical industry, in recent years, the government has also loosened 
price controls to give the industry greater flexibility. Maximum prices are set in consultation 
with the Secretariats of Health and Economy, as well as with the Mexico's Chamber for the 
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Pharmaceutical Industry (CANIFARMA), the primary trade association.  
Some public services and goods provided by the Mexican government, either directly or 

through concessions, are still subject to official tariffs and prices. Electricity, gas, water, oil 
and gasoline are subject to price controls. Public transportation services such as buses, the 
subway (metro), collective transportation and taxi cabs, are also controlled by the 
government.  

The Ministry of Economy may enter into agreements with private entities, such as 
chambers of industry and commerce and companies to limit increases in prices for the 
benefit of consumers. These agreements only bind the parties and are not mandatory for 
those companies or members of the chamber who are not signatories of the agreements.  

 

8. Multilateral achievements 

 
In recent years, the Agency has carried out multiple operations to expand its presence in 

international fora. Furthermore, the Agency has increased its activities performed in 
collaboration with national institutions which are also in charge of protecting consumers' 
rights in order to enforce international cooperation. Some of these activities have been the 
participation of Mexico as member of several international organizations according to the 
following:  

 

 United Nations.-The Agency has worked in direct contact with two of its specialized 
organs: the United Nations Conference on Trade and Development (UNCTAD) and the 
United Nations Organization for Agriculture, in its committee of World Alimentary 
Security.  

 Organization for Economic Co-operation and Development (OECD).-Mexico is a 
member since 1994 and in recent years has paid special attention in works carried out 
by the Committee on Consumer Policy (CCP).  

 Consumers International.-Federation of consumers organizations dedicated to the 
protection of consumers rights worldwide, in which the Agency has been highly 
involved in working with other Latin American countries.  

 International Consumer Protection and Enforcement Network.-International 
organization in which Mexico has been developing programs in accordance to 
multilateral needs.  

 

9. Bilateral achievements 

 
A recent example of bilateral agreements is the Memorandum of Understanding (MOU) 

entered into between the Agency and the Federal Trade Commission of the United States of 
America in 2005. This understanding represents a great step in cooperation practices and is 
a clear sign of trust between agencies due to the creation of a great project of coordination 
among countries, to allow information exchange, to promote notification as well as 
enforcement. In recent years, the Agency has also collaborated with other agencies from 
the USA such as the National Association of Consumer Agency Adminstrators (NACAA), in 
the legislative compilation on consumer protection. 

Further, there are recent cases of collaboration between Canada-USA-Mexico in order 
to take action against groups carrying out fraudulent activities against consumers in these 
countries.  

 

E. Competition Law 

 
The Federal Economic Competition Law (the "Law"), effective as of June, 1993 and it's 

amendments published on June, 2006, as well as its implementing regulations issued on 
March, 1998, comprise the antitrust act to promote economic efficiency and protect the 
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process of free competition and market participation. The Law also created a Competition 
Commission as an autonomous agency separate from the Ministry of Economy. The 
Commission, although not a judicial entity, is responsible for enforcing the Law, conducting 
investigations, issuing administrative rulings and fighting monopolies, monopolistic practices 
and concentrations in accordance with the Law.  

The Competition Law is divided into two principal areas: monopolistic market practices 
and concentrations, and applies to all individuals and companies, Mexican or foreign, 
regardless of the economic activities carried out by the companies in Mexico. Federal, state 
and municipal agencies, professional associations, and other economic groups are also 
included. Nonetheless, there are some exceptions, such as owners of patents and 
trademarks, which are enumerated in article 28 of the Mexican Constitution. 

 

1. Monopolistic practices 

 
The Law distinguishes between absolute and relative monopolistic practices. Absolute 

monopolistic practices are considered anticompetitive per se (meaning that they are always 
unlawful), while the legality of relative monopolistic practices depends if the economic 
agent involved in such practice enjoys or not substantial market power in the relevant 
market. However, the "rule of reason" evaluation, is applied to the net impact on 
competition, and the competitive process is taken into consideration, so a relative practice 
can be considered illegal.  

"Absolute" monopolistic practices are commonly referred to as horizontal practices that 
take place among competitors. Absolute monopolistic agreements are illegal per se and 
therefore, are not enforceable. The Law establishes several presumptions regarding 
absolute monopolistic agreements between or among competitors, including, (i) price fixing 
or manipulation; (ii) placing restrictions or limitations on production, processing, distribution 
or commercialization; (iii) dividing or segmenting the market; and (iv) coordinating bids or 
abstaining from bidding in calls for bids, auctions or public sales. 

The Law also sanctions "relative" monopolistic practices, which consist of vertical 
agreements among non-competing businesses with substantial market power for the 
purpose of unfairly driving competitors out of the market. Presumptions of relative 
monopolistic practices include: (i) the fixing, imposition or establishment of exclusive 
distribution and commercialization of goods or services, or the division or allocation of 
customers or supplies; (ii) limitations imposed upon the manufacture or distribution of 
goods; (iii) the imposition of obligatory prices or other conditions on distributors or 
suppliers; (iv) linkage of the transaction to the sale or distribution of an additional good or 
service usually distinct from the transaction product or service; (v) sale or transaction 
subject to obligation not to use, acquire, sell, commercialize or provide goods or services of 
a third party; (vi) unilateral refusal to sell or supply to certain agents goods that are normally 
offered to third parties; (vii) agreements to exert pressure on certain customers or suppliers 
as retaliation to dissuade them from certain conduct, or to force them to act in a certain 
manner; (viii) the sale of a product or services below cost and the losses to be recovered by 
means of future price increases; (ix) Utilization of profits of one product or service in order 
to finance los ses regarding the sale or marketing of another product or service or any act, 
such as predatory pricing, giving of discounts in return for exclusivity, causing increases in 
costs, inhibiting production or reducing demand, that might impair free competition. 

A "relative monopolistic practice" will be sanctioned if it is proven that the responsible 
party has substantial power in the relevant market and the practice relates to goods or 
services corresponding to such relevant market.  

The "relevant market" will be determined by grouping goods or services that can be 
substitutes for each other in terms of use and price. For this purpose, the Commission takes 
into consideration products characteristics, acquisition costs, opening of the economy to 
foreign markets, restrictions of access to alternate suppliers thereto or to other markets, 
their geographic location, and the ease of access to the product and its substitutes.  

In determining "substantial power," additional criteria is used. Such criteria includes: the 
assessment of whether there is the capacity to fix prices unilaterally, or to produce or 
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considerably restrict the supply of goods or services in question, without competitors being 
able to fairly oppose the actions; the existence of natural or artificial entry barriers for the 
products, the possibility that competitors may access other sources; and the recent 
behavior of the accused, as this might indicate his capacity to act unilaterally.  

 

2. Mergers and acquisitions (concentrations) 

 
The Law governs all acts that have effects in Mexico. The analysis of mergers assesses an 

intended transaction's impact in Mexico. In some cases, however, the determination of the 
relevant market may include elements of overseas territories. The Law applies to all 
economic entities whose actions have a bearing on markets in Mexico.  

The Law defines a concentration as the merger, acquisition of control, or other act 
whereby corporations, associations, stocks, corporate shares, trusts, or other assets merge, 
and such merger is realized between competitors, suppliers, clients, or other economic 
agents. The Commission will challenge and sanction any concentrations whose object or 
effect is to decrease, damage, or impede free competition with respect to equal, similar, or 
substantially related goods or services.  

If the Commission determines that a proposed merger lessens, impairs or hampers 
competition in a relevant product area or geographic market, the Commission has broad 
authority to order divestiture, suspension, modification or annulment of the transaction. In 
making such a determination, the Commission considers a number of factors, including the 
degree of concentration in the market, barriers to entry of competing firms, the availability 
of substitute products, whether the transaction would give the resulting entity the power to 
set prices or restrict output unilaterally, and any other factor relevant to competition. The 
Law also contains a pre-merger notification requirement, which is triggered if one of three 
thresholds is met: 

a) If the value of a single transaction or a series of transactions amounts to over 18 
million times the minimum general daily wage prevailing in the Federal District, which on 
August, 2006, was approximately US$ 80 million; or  

b) If a single transaction or a series of transactions create an accumulation of 35 percent 
or more of the assets or shares of an economic agent, whose assets or sales amount more 
than 18 million times the minimum general daily wage prevailing in the Federal District; 
which on August, 2006, was approximately US 80 million; or 

c) If two or more economic agents participate in the transaction, and their assets or 
annual volume of sales, jointly or separately, total more than 48 million times the minimum 
general daily wage prevailing in the Federal District, which on August 2006 was 
approximately US$ 212 million; and such transaction creates an additional accumulation of 
assets or capital stock in excess of 8.4 million times the minimum general daily wage in the 
Federal District, which on August 2006, was approximately US$ 37.6 million.  

Prior to closing, mergers exceeding the established thresholds must file a notification to 
the Commission. The Commission has ruled that the buyer is primarily required to file this 
notification, although the seller or transferor may comply with this obligation. In the case of 
mergers for consolidation purposes, all parties are obliged to notify the Commission. The 
initial notification must include, among other things, the corporate name, the corporations' 
legal representatives, the by-laws and articles of incorporation, financial statements, the 
shareholding structure, a description of the transaction, a description of the principal goods 
or services produced or provided, data related to the market share, and addresses of the 
plants or facilities involved.  

Commission may request additional information within 15 days after receipt of the 
initial notification, to which the interested parties must respond within 15 days. The 
Commission has 35 calendar days to respond from the date of notification or from the date 
of receipt of the additional information. In exceptionally complex cases, the Commission 
may extend the period for the Commmission's response up to an additional 40 days. If it 
fails to render a decision within the statutory time period, it is deemed to have consented to 
the transaction.  

Furthermore, economic agents may present to the Commission an analysis and other 
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pertinent information demonstrating that the merger will not have the objective or effect of 
decreasing, harming, or impeding free competition. The Commission has a period of 15 days 
to analyze the economic agent's analysis describing how the concentration does not affect 
free trade. If the time lapses without response form the Commission, it will be assumed that 
there is no objection to the realization of the transaction. 

Under the new rules, within 10 days computed from the date of notification, the 
Commission may order the economic agents not to close the transaction until a favorable 
resolution is issued. If the time lapses without the Commission issuing resolution, the parties 
are able to close the transaction but assuming the risk the merger is determined to be 
anticompetitive and therefore, the Commission ordering divestiture or modification.  

If the concentration is significant, the Commission studies whether the party or parties, 
by virtue of the proposed transaction, acquire "substantial power" in their relevant market, 
or whether the parties already have "substantial power." The Commission takes into 
consideration the existence and power of present and potential competitors, and the recent 
conduct of the parties participating in the merger, among other elements legally required.  

Concentrations may not be challenged once a transaction has been approved, except 
where the parties provided false information to the Commission, or after one year in cases 
of concentrations that did not require notifications.  

No other agency from the Executive Branch of the government participates in the 
Commission's decision-making process. Parties may appeal to the Commission for reversal 
of rulings unfavorable to them. If the appeal is rejected and the decision involves fines, the 
parties may later file an administrative adversary proceeding in Federal Tax Court. If the 
decision affects their constitutional rights, they may file suit in a District Court. 
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XV The tax system 

 

A. General comments 

 
The Mexican Constitution contains provisions that separate the power to tax among the 

Federal government, the states, and the municipalities. Specifically, the Constitution 
enumerates the taxing powers of the Federation, and in general terms, those of the states 
and municipalities.  

In line with such separation, the Federal government establishes the income and value-
added tax, as well as all taxes related to international commerce. Moreover, the 
Constitution reserves to the states the right to tax real property for the benefit of 
municipalities. As such, the principal state taxes are the Real Estate Acquisition Tax, the Real 
Estate Property Tax, and in most states, the payroll tax. 

Any tax, either federal, state or municipal, must respect constitutional principles related 
to proportionality and equity. In addition, tax laws must clearly establish the elements of the 
tax, including the subject, the object, the taxable base, and the respective rate or tariff.  

Due to annual variations in the Mexican tax system, the Firm publishes a comprehensive 
study early each year. Please visit our web site for this purpose.  

 

B. Administration 

 
As of July, 1997, a decentralized agency (Servicio de Administración Tributaria-SAT) took 

over the responsibilities of assessing and collecting federal taxes and customs duties. 
However, each state or municipality's Department of Finance administers state and local 
taxes.  

The Federal government, the states, and Mexico City have entered into agreements 
providing for tax coordination and administrative cooperation. As a result, the states are 
now legally empowered to collect and audit the correct payment of federal taxes.  

 

1. Residency 

 
The federal income tax, regulated by the Income Tax Law (the "Law"), is the most 

important tax in Mexico, as it produces the highest portion of total taxes collected. The Law 
provides two criteria that are crucial for the imposition of a tax: residency and source of 
income. The Law integrates these two criteria into three separate chapters that are 
fundamental to the taxation of individuals and corporations:  

a) Mexican residents are taxed on all income, from whatever source.  
b) Non-residents, with a permanent establishment in Mexico, are taxed on the income 

attributable to such permanent establishment.  
c) Non-residents with no permanent establishment are taxed on income attributable to 

Mexican sources; and non-residents, although having a permanent establishment, are taxed 
as per paragraph b) above, on income attributable to Mexican sources not attributable to 
such permanent establishment.  

For tax purposes the Law defines "resident' as follows:  
a) Individuals are considered to be residents of Mexico when establishing their dwelling 

place therein; if they also have another dwelling place abroad, they will be considered 
residents in Mexico if their center of vital interest is in Mexico.  

b) Companies are considered to be residents of Mexico when their main management or 
business decisions center is located in Mexico.  

For tax purposes, resident companies that change their tax residence to a foreign 
country will be deemed liquidated.  
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2. Mexican residents 

 
The Law establishes specific provisions to tax companies resident in Mexico. Such 

provisions include rules for the taxation of permanent establishments, and specific 
provisions to tax individuals.  

 

3. Non-residents 

 
The Tax Law contains a specific section addressing the tax treatment of nonresident 

individuals and companies, and establishes specific instances where income shall be 
considered to come from a Mexican source. Furthermore, depending upon the type of 
income, the Law provides the applicable withholding rate. 

 

4. Resident Companies 

 

a) Object of taxation 

Resident companies are subject to tax on all income received in cash, in kind, in services, 
in credit, or in any other form obtained during the fiscal year. Resident companies are also 
subject to tax on income originating from permanent establishments abroad. Moreover, 
inflationary gain is considered income, and there are thin capitalization rules. There are no 
tax holidays provided in the law. 

 

b) Inflationary gains and debt equity ratio 

The tax laws of countries with high inflation rates commonly contain provisions 
requiring inflationary gain to be included within the concept of taxable income. Mexico's tax 
laws have required inflationary gain to be included in taxable income since 1987.  

To compute the inflationary adjustment and determine the gain or the deduction for 
this concept, the average annual debt and credit balances shall be compared, and the 
difference multiplied by the inflation index occurring in the fiscal year. In cases where the 
credits are higher, the difference shall be the deductible. On the other hand, if the debts are 
higher than the credits, the difference will be the gain.  

Debt that exceeds the limits set by the regulations on thin capitalization are not taken 
into account when calculating the annual adjustment.  

In calculating inflationary gains, which must be done annually, taxpayers are required to 
use the National Consumer Price Index. This index measures price increases, i.e., inflation, 
on a monthly basis, and is published once a month in the Official Federal Gazette.  

Interest paid to related parties will not be deductible when the amount of the debt is 
more than three times the stockholders' equity. However, there are several credits that are 
exempt from inclusion in the computation i.e., credits subject to conditions that limit the 
debtor's freedom to distribute profits, reduce capital, sell assets, take out new loans, or 
transfer the ownership of the majority of its capital stock.  

 

c) Taxable base 

 
The amount subject to tax, the "taxable result," is determined by subtracting the legally-

authorized deductions and losses, carried over from prior fiscal years, from income for the 
given fiscal year. The carry over of authorized deductions and losses is more fully discussed 
in paragraphs f) and i) below.  
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d) Fiscal year 

 
The federal income tax must be calculated and paid each fiscal year.  However, 

taxpayers are still required to make provisional, monthly payments. The fiscal year of 
companies must coincide with the calendar year. When a company begins operations after 
January lst, the fiscal year is considered to be irregular, as the period will not include an 
entire year. Such a period is considered to begin running on the date in which operations 
are commenced, and ends December 31st of the same year.  

 

e) Rate of tax 

The Law provides for a flat tax rate of 29 percent on all taxable income of Mexican 
corporations. The aforementioned rate will decrease to 28 percent in 2007 and subsequent 
years.  

The Law provides that certain Mexican companies will pay a reduced rate of tax if 
engaged in activities in specific sectors. For instance, there is a 44.83 percent reduction of 
the corporate tax if the taxpayer exclusively engages in farming, ranching, fishing or forestry 
activities.  

 

f) Authorized deductions 

In general, the Law allows the deduction of all expenses and investments that are 
indispensable for the development of the business activity of the taxpayer for a given fiscal 
period, including payment of profit sharing to employees.  

 

g) Requirements for deductibility 

The Law is very formal and therefore, all requirements established for deductions must 
be precisely observed. If the rules provided are not observed, the deduction will not be 
permitted for the related expense.  

The following are some of the most prominent legal requirements for deductibility:  
i) The taxpayer must possess documentation satisfying the respective tax requirements, 

and such documentation must be included as part of the accounting records of the 
corporation;  

ii) If withholding is required, the taxpayer must withhold the proper amount of tax;  
iii) The payment of the deductible expenses must be made with a nominative check, 

credit card, or through a stock broker or a bank transfer;  
iv) The taxpayer must transfer the value added tax and put it as a separate item in the 

invoice;  
v) The information of payments made to non-residents during the fiscal year must be 

filed annually before the tax authorities.  
 

h) Deductibility of interest 

The Law contains specific provisions related to the calculation of deductions for interest 
payments and for the accumulation of interest profits to be taxed. The calculations of 
deductions or accumulation of interest are made on an accrual basis with no adjustment for 
inflation.  

To calculate the inflationary gain, one must consider the total of all the taxpayer's 
credits and debits during the year in question, obtain averages, and then multiply the 
averages by an annual adjustment factor obtained from the National Consumer Price Index. 
After the appropriate calculations are made, the taxpayer shall accrue inflationary gains, or 
deduct inflationary losses.  
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i) Deductibility of investments 

Investments include fixed assets, deferred payments, and charges and payments 
realized during the start-up period. These investments may be deducted by applying in each 
fiscal year, the maximum percentage authorized by law, which varies depending on the type 
of investment.  

For example, the following are the maximum percentages authorized for the assets 
mentioned herein: 25 percent per year for automobiles, 10 percent for furniture and office 
equipment, 100 percent for pollution control equipment, 5 percent for buildings, and 30 
percent for computer equipment.  

The respective annual depreciation percentage must be applied to the "original 
investment amount," which is determined by adding costs such as importation, 
transportation, and insurance costs (including commission fees), to the original cost of the 
asset, as well as custom fees. The taxpayer may decide to begin taking deductions in the 
year the asset is placed into use, or in the following year.  

To reflect the effect of inflation on investments, the Law permits the taxpayer to adjust 
the amount of the annual deduction by utilizing the inflationary index. The annual 
adjustment to the deduction is the inflation that existed from the month in which the asset 
was purchased, until the last month of the first half of the fiscal period in which the asset 
was utilized.  

The Law establishes that the taxpayer may elect to deduct the cost of new assets in a 
lump-sum fashion in a given fiscal year, rather than taking the respective annual deduction 
in subsequent fiscal years.  

The taxpayer that elects to take such lump-sum deduction has the option to apply it in 
the fiscal year in which the investment is made, in that in which it is used, or in the following 
fiscal year. The deduction is calculated by applying a percentage, which varies from 63 
percent to 96 percent depending on the asset, to the amount invested in the asset. The 
option is not available for office equipment and supplies, automobiles (as well as their 
armor equipment), and aircrafts; except with regard to fumigation.  

This option may only be exercised in the event of investments in assets used 
permanently in Mexico, excluding the Federal District, Guadalajara, Monterrey, and other 
metropolitan areas as determined by the Law. The exception in the aforementioned 
metropolitan areas is not applicable to taxpayers adopting environmental measures and 
classified as "low water consuming." In this case, there are additional assets that do not 
qualify for the lump-sum deduction (buses, cargo trucks, motocarriers and trailers). Com-
panies investing in technology research and development projects are granted a tax credit 
against income tax equivalent to 30 percent of the amount of the investment.  
 

j) Non-deductible items 

 
Certain other items are not permitted as a deduction.  
Expenses related to non-deductible investments, entertainment expenses, fines, 

indemnification for injuries, gifts that are not made to governmental or charitable 
organizations, and premiums that the taxpayer pays in excess of the nominal value for the 
redemption of stocks, are not deductible. Goodwill may not be deducted or amortized.  

The income tax, the asset tax, and taxes paid on behalf of third parties are not 
deductible.  

Payments of value-added tax and the payment of the special tax on production and 
services paid by, or charged to the taxpayer, are not deductible. These taxes are deductible, 
however, if the taxpayer is not entitled to a tax credit or refund and the expense incurred to 
carry out the transaction is deductible.  

 

k) Fiscal losses 

A fiscal loss results when the allowable deductions for a given fiscal period exceed gross 
income. This fiscal loss may be used to offset income in the next 10 fiscal periods.  
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The taxpayer may adjust losses pending amortization to reflect the effects of inflation 
based on the inflationary index for the period covering the first month of the second half of 
the fiscal period, during which the fiscal loss occurred, until the last month of the same 
period. The fiscal loss may also be adjusted from the month of the last adjustment, until the 
last month of the first half of the fiscal period, in which it will be offset based on the 
inflation during the given year.  

 

l) Dividends 

For 2006, the Law established that companies distributing dividends or profits must 
calculate and pay a tax of 29 percent on the result derived from multiplying said dividends 
by a factor of 1.4085. The corporate tax on dividends is the responsibility of the distributing 
company. The tax rate will be reduced to 28 percent in 2007 and following years, with the 
factor being 1.3889.  

The tax paid for distribution of dividends can be credited against the corporate tax of 
the current fiscal year and the two following fiscal years, including in the 1atter case, the 
monthly advance payments.  

However, not all dividend payments trigger a corporate tax. Any distribution made from 
the net tax profit account is exempt from the above-stated tax liability.  

The Law provides that the net profit account may be adjusted annually to reflect the 
rate of inflation based on the National Consumer Price Index. The net profit account is 
increased by the net taxable profit of each period, plus the dividends received from other 
Mexican resident companies, and decreased by the amount of dividend distributions.  

 

m) Payment of tax 

There is no obligation to make provisional payments in the initial year of operations. 
From the second fiscal year, taxpayers must make monthly provisional payments.  

Annual tax returns must be paid during the three month period immediately following 
the end of the tax year. Taxpayers must also annually file, along with the tax return, among 
others, information on transactions carried out with related parties. By mid February of 
each year, taxpayers must file information on payments to non-residents, and withholdings 
made to any taxpayers.  
 

n) Information on loans from non-residents 

 
Taxpayers who receive loans granted from non-residents, or who are guaranteed by 

non-residents, must file to the tax authority by mid-February of each year, information 
setting forth the balance that will be outstanding as of December 31st of the prior year. The 
information must also include the type of financing, the identity of the actual beneficiary of 
the interest, the currency in which the loan payments are denominated, the applicable 
interest rate, and the due dates for payments of the principal and interest.  

 

o) Liquidation, merger and split-off  

 
For tax consequences of liquidation, merger and split-off, please see Section xx herein.  

 

p) Investments in low-tax jurisdictions  

 
The Law defines low tax jurisdictions as those in which the income tax paid is less than 

75 percent of what would be paid in Mexico.  
Income obtained by Mexican residents in these jurisdictions includes, among others, 

income obtained directly or indirectly from legal entities, or legal structures created or 
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constituted pursuant to foreign law.  
Taxpayers shall keep an account of income, dividends, and profits originating in low-tax 

jurisdictions, and inform the tax authorities in February of each year thereof. Income 
derived from low tax jurisdictions shall be deemed to be received at the time it is being 
generated. The income may not be commingled with other income; the profit will be taxed 
separately, and such tax will be paid annually 

Companies obtaining income from an entity located in a low-tax jurisdiction in which 
they do not have actual or administrative control, may pay the tax when they receive the 
income, dividends or profits, and not when such income, dividends, or profits are generated. 
Except when proved otherwise, it is assumed that taxpayers have such control.  

Companies whose accounting records are available to the tax authorities may take the 
deductions to which their income is entitled.  

The following will not be deemed as income obtained from low tax jurisdictions:  
1. That which is obtained from entrepreneurial activities, provided that at least 50 

percent of the total assets of the investments consist of fixed assets, land, inventories, and 
that income from the lease of assets, dividends, interest, royalties or profits from the 
disposition of real and personal property, does not exceed 20 percent of the total income 
obtained;  

2. That which has a per diem indirect participation that prevents the taxpayer, whether 
directly or through a third party, from having control or administration of the investment, to 
the extent that he can not decide on the timing of the distribution of yields, profits or 
dividends. It is assumed, except when proved otherwise, that the taxpayer has 
administration or control of the investment;  

3. When both the taxpayer and the entity creating the income have their financial 
statements audited by an accounting firm in Mexico, taxpayers will not consider their 
income to be from an entity located in a low-tax jurisdiction income, other than that which 
is considered as passive income (interest, dividends, capital gains), 

When the taxpayer invests directly or indirectly in foreign entities that produce 
revenues by selling goods that have Mexico as the origin or destination, the revenues will be 
considered to have been obtained in a low tax jurisdiction. 

 

q) Tax Consolidation System 

Mexican law allows payment of taxes under a consolidated regime. Controlling 
companies are resident companies that have a direct or indirect participation of more than 
50 percent in the capital of other companies. Indirect holding shall be understood as that 
held by the controlling company, through another company or companies, that in turn is 
controlled by the same holding company. The participation to be consolidated by the 
holding companies in their holdings in the controlled companies shall be 100 percent.  

 

r) Transfer pricing 

 
Tax authorities have the power to impose transfer pricing rules on parties that the Law 

defines as "related." Parties are considered to be related in the following two general cases: 
if one party participates, either directly or indirectly, in the management, administration or 
capital of the other; or if one party or a group of parties participates, either directly or 
indirectly, in the management, administration or capital of the other parties.  

There is a rebuttable presumption that operations carried out between Mexican 
residents and companies, or other entities that are residents of, or located in low-tax 
jurisdictions, are operations carried out between related parties, and that the agreed upon 
consideration is an amount not in line with the consideration that would have been agreed 
upon by independent parties.  

When requested, companies must make information available to the tax authorities 
regarding the transactions carried out in the previous year with related parties resident 
abroad, and are required to file with the annual tax return a report on the transactions 
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carried out in the previous year with related parties resident abroad. Companies carrying 
out operations with related parties must determine their accrued income and authorized 
deductions utilizing amounts that would have been agreed upon by independent parties for 
similar transactions.  

The Law establishes that operations or parties are comparable if no circumstances exist 
that would significantly affect the price, amount of consideration, or profit margin referred 
to in the methods established in the Law. If the application of these provisions suggests that 
a difference exists between the actual amount in question and the amount the Law 
determines as the equivalent of that which would have been agreed upon in an arrn's-
length transaction, operations or parties may be considered comparable if the difference is 
eliminated after a reasonable adjustment of the related amounts.  

The following transaction-specific categories and their respective elements are taken 
into account to calculate the difference referred to in the prior paragraph.  

a) Financing - Principal amount, term, guaranties, solvency of debtor and interest rateo  
b) Services - Nature of the service and the experience and "know how" required to 

perform the service.  
c) Use, enjoyment, or sale of tangible property - Physical characteristics, quality and 

availability of property.  
d) Use or transfer of intangible property - Length and type of protection granted and 

classification of property, i.e. patents, trademarks, commercial names or transfer of 
technology.  

e)  Sale of shares - Net worth of the company, profits, cash flow, and if applicable, 
quotation in the stock exchange.  

The following elements will also be taken into consideration in all cases:  
a) Operations or activities, assets utilized, and risks assumed by each party. 
b) Contractual terms.  
c) Economic conditions.  
d) Business strategies, including those related to market penetration and preservation, 

and those related to increasing market share. 
Transfer prices may be determined using any one of the following six methods, but 

taxpayers must first use the comparable Uncontrolled Price Method. Only if this method is 
found to be unsuitable may they use the following methods:  

a) Comparable uncontrolled price method.  
b) Resale price method.  
c) Cost plus method.  
d) Profit split method.  
e) Residual profit-split method.  
f) Transactional profit-margin method.  
For effects of the transfer pricing provisions, revenue, costs, gross income, net sales, 

expenses, and operating income, assets and liabilities shall be determined based on 
generally accepted accounting principles.  

Moreover, after the application of the aforementioned methods, a range of 
compensation levels or profit margins may be established when two or more comparable 
operations exist. The ranges shall be adjusted by applying statistical methodology. If the 
compensation level or profit margin falls within said ranges, the operation in question shall 
be considered to be between two independent parties. If the compensation level or profit 
margin falls outside the correct range, the median of the range shall be considered to be the 
compensation that would have been agreed upon by independent parties.  

The Tax Administration Service shall resolve consultations as requested to determine 
the acceptable level of compensation of operations between related parties (Advanced 
Price Agreements). These resolutions may also result from an agreement with authorities of 
another country that has entered into a tax treaty with Mexico.  

Resolution of consultations requested by taxpayers under the Law may be applicable for 
the fiscal year in which the consultation is requested, for one year before, and for up to 3 
years following the year of application. However, if the resolution of consultation results 
from a treaty, as mentioned above, it may be extended for a longer period. 

For interpretation of the provisions contemplated in the Law, the Guidelines for 
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Multinational Enterprises and Tax Administrations, published by OECD in 1995, are 
applicable as long as they are not in conflict with the Law or treaties signed by Mexico.  

If competent authorities of another country, with which Mexico has entered into a tax 
treaty, adjust the compensation of a resident of that country, and if Mexican authorities 
accept such adjustment, related parties that are resident in Mexico may file an amended 
income tax return to reflect such adjustment.  

Tax authorities may consider interest payments to be a dividend if they are paid from 
one related party to another, and if they represent payments for interest that exceed the 
market rate. Interest payments related to back to back loans among related parties also may 
be considered dividends.  
 

5. Taxation of individuals resident in Mexico 

 
Individuals resident in Mexico must pay a tax based on the income obtained during the 

given calendar year, regardless of the location of the source from which the taxpayer 
obtained the income.  

The Income Tax Law contains nine chapters that provide rules for given income 
categories, as well as rules requiring provisional payments in some instances. The principal 
chapters cover salaries, fees, leases, transfer of property, entrepreneurial activities, interest 
and dividends. Income derived from exercising the option in stock option plans is considered 
income from wages.  

The individual taxpayers annual return must be filed between the months of January 
and April of the year following the year in which the income was obtained. The individual 
tax rate for individuals resident in Mexico is progressive and runs anywhere from 3 percent 
to a maximum rate of 29 percent in 2006. This latter percentage will be reduced to 28 
percent in 2007 and subsequent years.  

 

6. Taxation of non-resident companies and individuals 

 
Non-resident companies or individuals, without a permanent establishment in Mexico, 

are liable for tax on any income that falls within the definition of Mexican-source income. 
The term is defined broadly and the specific activities included within the definition will be 
discussed below.  

The tax liability of the non-resident is generally satisfied through a withholding by the 
Mexican party making the payment to the non-resident, who will be liable for the tax if not 
withheld.  

The withholding must be made on the date of payment or on the date the debt becomes 
payable on demand, even if payment to the non-resident is not made. The withholding and 
payment of the tax is considered to be a conclusive payment.  
 

a) Salaries and fees  

When a service is provided in Mexico, the source of income will be Mexican. In the case 
of salaries, the first $125,900.00 pesos (approximately US$11,990 at $ 10.50/dollar) of salary 
earned in a given calendar year shall be exempt from tax. A withholding tax of 15 percent is 
made on the earnings from $125,900.00 pesos to $1,000,000.00 (approximately US$95,238), 
and a 30 percent withholding is made on earnings above this amount.  

The tax rate for payment of fees for independent services is 25 percent 
 

b) Leasing of real estate, property and time-sharing services 

Mexico is considered to be the source of income when the real estate or chattel is 
located within Mexico, or when capital goods are used therein. The income derived from 
the use of these assets is subject to a 25 percent withholding tax, and no deductions are 
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permitted. However, if the non-resident appoints a representative in Mexico, then the 
maximum rate was 29 percent in 2006, and 28 percent in 2007 and subsequent years, 
applicable on the net profit. In case the recipient is a resident of a low tax jurisdiction, the 
withholding tax rate on the payments is 40 percent with no deductions allowed.  
 

c) Sale of real estate 

The proceeds from the sale of real estate in Mexico are considered to be Mexican-
source income. There are two methods to pay the tax on the transaction. The first is through 
a withholding by the purchaser of an amount equal to 25 percent of the amount obtained 
without deductions. In the second scenario, the non-resident seller must appoint a 
representative resident in Mexico, who shall notify the person authenticating the public 
instrument (notary, judge, broker) of any deductions to which the taxpayer is entitled. The 
person authenticating the public instrument will file the tax return within 15 days following 
the date of signature of the instrument, and in such case, a 29 percent tax rate (28 percent 
in 2007 and subsequent years) will be applicable to the profit.  
 

d) Sale of shares 

The proceeds from the sale of shares are considered to be Mexican-source income when 
the company issuing the shares is resident in Mexico, or when more than 50 percent of the 
accounting value of the shares transferred represents real estate located in Mexico.  

The proceeds from the sale will be taxed at 25 percent unless the non-resident appoints 
a representative in Mexico as mentioned above. In this case, the tax is 29 percent of the net 
profit on the transaction (28 percent in 2007 and subsequent years), Residents in low tax 
jurisdictions or countries with a territorial system of taxation, do not have the 1atter option.  

In the case of transfers of shares due to reorganization of a group of companies, an 
authorization can be obtained from the Tax Administration Bureau to defer the tax until the 
shares of the Mexican resident company leave the group. Residents of a country that has 
signed a tax treaty with Mexico may be subject to better treatment under the terms of the 
treaty.  

 

e) Dividends 

The distribution of a dividend to a non-resident by a company resident in Mexico is not 
subject to taxation.  

 

f) Interest 

When capital is invested or placed in Mexico, or when interest is paid by a resident or a 
non-resident with a permanent establishment, the interest income derived therefrom is 
considered to be Mexican-source income. Depending upon the liability underlying the credit 
and the specific characteristics of both the creditor and debtor, one of four withholding 
rates will be applied to such interest income:  

i) A 10 percent withholding tax is applied to interest payments made to, among others, 
non-resident banks upon compliance with disclosure requirements imposed by tax 
authorities. According to a transitory article in the Law, a 4.9 percent tax rate will apply on 
interest paid to banks if the bank is resident in a country that has a tax treaty with Mexico 
and is registered in the Mexican Ministry of Finance.  

ii) A 21 percent withholding tax is applied to interest payments made by Mexican credit 
institutions to creditors different from those contemplated in (i) above, or when the credit is 
used to pay foreign suppliers for the sale of equipment or machinery. Furthermore, the 
same rate is generally applied for credits used to purchase inventory, or for marketing, 
provided that the tax authorities receive the required financial information.  

iii) A 15 percent withholding tax is applied to interest payments made to reinsurance 
companies.  
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iv) A 4.9 percent withholding is applied to interest payments made to foreign financial 
entities in the capital of which the Mexican government has an interest. The same 
withholding tax rate will apply, complying with some requirements, to interest or gain from 
negotiable instruments traded in the stock exchange.  

The same rate is also applicable to profits arising from transactions involving financial 
institutions indexed to the Interbank Equilibrium Rate, or to negotiable instruments issued 
by the Federal Government or the Bank of Mexico, which are traded on the securities 
exchange.  

v) A 29 percent withholding rate is applied to interests deriving from credits that do not 
have a specific withholding rate in the Law. (28 percent in 2007 and subsequent years),  

Reduced tax rates could be applicable to residents of countries that have a tax treaty 
with Mexico.  

In addition, the following are exempt from income tax: interest payments for credits 
granted to the Mexican government; credits granted for terms greater than three years that 
are guaranteed by financial institutions located abroad, and are dedicated to the promotion 
of exports, when such institutions are registered with the Ministry of Finance; and credits 
issued by foreign financial institutions in favor of institutions authorized to receive 
deductible donations. Income from interest, capital gains, and proceeds from rentals of real 
estate are exempt when received by foreign pensions, as are retirement funds registered in 
Mexico, as long as they are income tax exempt in their country of origin. 
 

g) Financial leases  

When the property leased under a financial lease is located in Mexico, the proceeds are 
considered to be Mexican-source income. The withholding rate is 15 percent of the amount 
considered to be interest payments.  

 

h) Royalty payments 

The definition of royalty includes payments for the use or exploitation of intangible 
goods, as well as the payments for know-how, and for information relative to industrial, 
commercial or scientific practices, and in general, for payments made for technical 
assistance, or transfers of technology. The source of income is considered to be in Mexico 
when the property, or rights for which royalty payments are made, are utilized in Mexico, or 
when the payments are made by a resident in Mexico, or by a non-resident with a 
permanent establishment in Mexico.  

Two withholding rates exist and are applied depending upon the concept for which the 
payment is made. When the payment derives from the right to use patents, invention 
certificates, trademarks, trade names, commercial names or advertising, the applicable 
withholding rate was 29 percent in 2006, and 28 percent in 2007 and following years. 
Furthermore, the applicable holding rate is 25 percent when the royalty payments are made 
for the use of industrial, commercial or scientific information, technical assistance or the 
transfer of technology, and in general, for the use and exploitation of works protected by 
copyright or other intangible goods.  

Payment of royalties to residents in low tax jurisdictions is taxed at a rate of 40 percent 
in all cases. Residents of a country that has signed a tax treaty with Mexico usually benefit 
from a reduced withholding rate. 

 

i) Construction services 

When the services of construction, maintenance, installation, inspection or related 
supervisory services are provided inside Mexico, the source of income is considered to be 
Mexico. The withholding rate will be 25 percent on the total revenues obtained without the 
benefit of deductions. There is an option, however, if a representative is appointed in 
Mexico, to pay 29 percent (28 percent in 2007 and subsequent years) on the net profit 
derived from the transaction, instead of 25 percent on the total revenues. The tax is payable 
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in the month following the work's conclusion. 
If the services last more than 183 days in a twelve month period, a permanent 

establishment will be deemed to exist 
 

j) Payment of commissions 

Payment of commissions to non residents is exempt if the non-resident commission 
agent is a registered taxpayer in his or her country of residence. However, if commission is 
paid to residents in low tax jurisdictions, a 40 percent withholding tax applies. 

 

k) Charter of Vessels 

Income obtained by non-residents, from the charter of vessels to a resident in Mexico, is 
subject to a 10 percent withholding tax rate 

 

D. Permanent establishment 

 
Non-residents with a permanent establishment are taxed on income attributable to such 

permanent establishment. Non-residents without a permanent establishment in Mexico are 
taxed on Mexican-source income only.  

 

1. Definition of permanent establishment 

For income tax purposes, the term "permanent establishment," means any place in 
which business activities or personal services are wholly, or partially carried on. The term 
incorporates branches, agencies, offices, factories, workshops, installations, mines, quarries, 
and any other place of exploration for, or extraction of, natural resources. The Federal Tax 
Law stipulates that the following activities do not constitute a permanent establishment:  

a) The use or maintenance of facilities solely for the purpose of storage, or display of 
goods or merchandise, belonging to the non-resident;  

b) The maintenance of a stock of goods or merchandise belonging to the non-resident, 
solely for the purpose of storage or display, or for processing by another person;  

c) The maintenance of a place of business solely for the purpose of acquiring goods or 
merchandise, for a non-resident;  

d) The use of a place of business by a non-resident, solely for the purpose of carrying on 
any activity of a preparatory or auxiliary character, such as advertising, supply of 
information, scientific research, preparation for loan placements, and similar activities;  

e) The maintenance of a fixed place of business solely for the purpose of advertising, 
supplying information, scientific research, or for the preparations relating to the placement 
of loans, or for similar activities, which have a preparatory or auxiliary character for the 
enterprise; and  

f) The deposit of goods or merchandise of a non-resident in a bonded warehouse, or the 
delivery of such goods or merchandise for import into Mexico.  

 

2. Agency relationship 

 
The activities of non-independent individuals or legal entities, acting on behalf of a non 

resident in Mexico, will be considered a permanent establishment with respect to all the 
activities performed on behalf of the non-resident if the agent has and exercises authority 
to conclude contracts in the name of the non resident to carry out business activities in 
Mexico or to render services. The activities of an independent agent will also be considered 
as a permanent establishment if any of the following situations occur:  

a) If the agent has a stock of goods or merchandise, out of which he makes deliveries on 
behalf of the non-resident;  
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b) If the agent incurs risk on behalf of the non-resident;  
c) If the agent acts under detailed instructions, or under the general control of the non-

resident;  
d) If the agent engages in activities that economically correspond to the non-resident, 

and not as a person acting independently;  
e) If the agent receives a fixed remuneration, which is not dependent upon the results of 

his activities; or  
f) If the agent conducts activities with the non-resident by setting prices or amounts of 

compensation other than those that would have been used by unrelated parties in 
comparable transactions.  

 

3. Tax rules  

 

a) General requirements  

Permanent establishments must keep records separate from their head office, and their 
net profits must be determined on the basis of the accounting records of such offices.  

In calculating taxable profits, companies not resident in Mexico, that have one or more 
permanent establishments in Mexico, must compute all receipts attributable to those 
establishments, and claim deductions attributable thereto, including those incurred abroad.  

Deduction of expenses allocated on a proportional basis between the Mexican 
permanent establishment, and the head office or establishment located abroad is allowed, 
provided that the head office or the other establishment is located in a country that has a 
tax treaty with Mexico, as well as a non-restricted treaty for exchange of tax information, 
and that other requirements are fulfilled.  
 

b) Remittances to head office 

Remittances by a permanent establishment located in Mexico to the head office, or 
other establishments located abroad, are not allowed as deductions, even if they represent 
royalties, fees, or similar payment for patents, rights, commissions, or interests.  

 

c) Computation of taxable income 

The cost of goods purchased by permanent establishments in Mexico is deductible 
under the general rules previously discussed for resident entities. The cost of goods received 
from the head office, or from another establishment abroad of the taxpayer, may not be 
greater than the value declared for customs purposes 

The profits of permanent establishments of foreign entities are subject to corporate 
income tax in a similar manner as local corporations. Permanent establishments of non-
resident entities must keep a special account known as a capital remittances account. 
Distributable profits of each tax period and remittances received from the head office, or 
other establishment abroad, are added to this account. Conversely, cash payments and 
other remittances made to the head office or other establishments reduce this account.  

All profits remitted to the head office or other establishments located abroad, including 
those arising from termination of activities, are exempt from income tax when remitted out 
of the net taxed profit account, or the capital remittances account.  

Interest paid by a resident company, or permanent establishment of non-residents 
located in Mexico, to a resident or non-resident company, may be treated as a dividend in 
certain instances.  

 

E. Mexico's tax treaties 

 
Mexico has treaties in effect to avoid double taxation and prevent tax evasion with 
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Australia, Austria, Belgium, Canada, Chile, Czech Republic, Denmark, Ecuador, Finland, 
France, Germany, Great Britain, Greece, Indonesia, Ireland, Israel, Italy, Japan, Korea, 
Luxembourg, Norway, Poland, Portugal, Romania, Singapore, Spain, Sweden, Switzerland, 
the Netherlands and the United States.  

Tax treaties, among other things, reduce withholding taxes on dividends, interest, 
royalties and capital gains.  

 

F. Summary of incentives in the Income Tax Law 

 
i) Immediate deduction of new fixed assets 

Corporations and private individuals engaged in business and professional activities may 
opt to deduct investments in new fixed assets in (i) the fiscal year when the investment is 
made, (ii) the fiscal year when the new fixed asset begins to be used, or (iii) the following 
fiscal year. The amount of the deduction in these cases is not 100 percent of the investment, 
but rather, a percentage that varies according to the type of asset (the percentages, which 
are specified in an Executive Order dated June, 2003, range from 63 percent to 96 percent).  

New assets are deemed to be assets that are used for the first time in Mexico, although 
they may already have been used in a foreign country.  

In general, this option may be chosen for investments made in any part of Mexico. 
However, if the investments are made in the metropolitan areas of the Federal District, 
Guadalajara, or Monterrey, the option will not be applicable to enterprises that require 
intensive use of water in their production processes, or that fail to use clean technologies in 
treating their polluting emissions.  

The option to deduct in one fiscal year does not apply to expenditure on office furniture 
and equipment, automobiles, armor-plating for automobiles, airplanes (except those to be 
used for crop-spraying), and to property that cannot be individually identified.  

Additionally, investments in fixed assets such as buses, cargo trucks, motocarriers, and 
trailers, do not qualify for the lump-sum deduction if made in the restricted areas 
mentioned above.  

 
ii) Tax incentive [or Technological Research and Development 

Income-tax payers enjoy a tax incentive on technological research and development 
projects carried out in the fiscal year that allows them to credit 30 percent of their 
expenditures on technological research and development in the fiscal year against the 
income tax or assets tax assessed in the period, or against the tax assessed in the following 
10 fiscal years, until the credit is exhausted. 

For the purposes of this tax incentive, investment in technological research and 
development is deemed to consist of the expenditure and investment made in Mexico that 
is directly and exclusively used in the taxpayers own projects to develop products, materials, 
or production processes that represent a scientific or technological improvement. The total 
amount of the incentive to be distributed among candidates that meet the requirements did 
not exceed 4,000 million pesos for 2006.  

 
iii) Maquila Companies 

Maquila companies are partially exempt from income tax.  
The exemption is the equivalent to the difference between (i) the amount of income tax 

on the taxable income calculated by taking 6.9 percent of the value of the assets used in the 
maquila operation during the fiscal year, or 6.5 percent of the amount of the operating costs 
and expenses (whichever is greater), and (ii) the amount of income tax that would be 
assessed by taking 3 percent of the value of assets or of costs and expenses, as appropriate.  

The resulting amount is deducted from the income tax payable by the taxpayer in the 
fiscal year in question.  

 
iv) Agricultural and other activities 

In the 2006 fiscal year, taxpayers who are engaged in agricultural, ranching, fishing or 
forestry activities could deduct 44.83 percent from their income tax, which is assessed at a 
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rate of 29 percent.  
 

G. Other taxes on capital and transactions 

 

1. Asset Tax 

A tax on assets must be paid in addition to income tax. Corporate and individual income 
tax actually paid on business income during the same period may be credited against this 
tax.  

This tax must be paid by resident legal entities, resident individuals engaging in business 
activity, non-residents with a permanent establishment with respect to assets attributable 
to the establishment, non-residents maintaining stock that has been transformed or will be 
transformed by a taxpayer, and entities and individuals granting the use or temporary 
enjoyment of assets used in activities by the aforementioned taxpayers, but only with 
respect to such assets.  

The taxable base is the annual average of assets less the annual average of eligible 
liabilities. A set of rules exists to determine net worth for the purposes of this tax.  

The tax is not levied during the year in which activities are started (independent of the 
year in which the company was incorporated), during the following 3 years of operations, or 
during liquidation. Since the fiscal year must coincide with the calendar year, the first year 
may be a partial year. This exemption does not apply to companies that have as main 
purpose the leasing of assets, or to those that have simply changed their corporate 
structure; for example, a company that is the result of a merger or spin-off.  

The tax is levied at a rate of 1.8 percent. Taxpayers are required to make advance 
payments on the same dates on which advance payments of income tax are due.  

Residents abroad that keep inventories in Mexico to be transformed by maquila 
companies, or that grant the maquila companies the temporary use or enjoyment of goods 
of foreign origin during the fiscal years 2003-2007, may include in the value of the assets, 
only the proportion of the inventories or goods that corresponds to the ratio of production 
for the domestic market to total production. Such may be done provided that parties always 
comply with transfer price regulations.  

 

2. Value-Added Tax 

 
Mexico has a Value-Added Tax (VAT) which is levied on the transfer of goods, the 

rendering of independent services, the granting of temporary right to use goods, and on the 
importation of goods and services. Exports and some other specified items are subject to 
the zero-rate. Such items include basic foodstuffs (meat, milk, corn, wheat), medicine, and 
agricultural services related to the production of basic foodstuffs. The general V AT rate is 15 
percent, except in the border area and in locations next to the border areas, where the 
general rate is 10 percent. The tax is payable when the price is received by the taxpayer.  

 

a) Transfers 

A wide variety of transfers in Mexico are defined as transfers of goods, and thus, are 
subject to VAT. Any transfer of property leads to V AT liability, including sales where the 
seller holds title from the outset. A transfer is considered to be carried out in Mexico under 
the following circumstances:  

i) If the transferor physically delivers the goods in Mexico;  
ii) If the goods are located in Mexico when shipped to the buyer.  
iii) If the property in question should be registered in Mexico, regardless of the physical 

location of the property, provided that the transferor is a resident of Mexico, or a 
permanent establishment of a non-resident; and  

iv) With respect to intangible property, if both the transferor and the recipient are 
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residents of Mexico.  
Several transfers are exempt from the VAT. Transfers of land and houses, or any 

property destined for residential use (condominiums) or dwelling, are exempt. In certain 
instances, gifts are also exempt. Transfers in trust with the right of reversion are exempt 
from the VAT. Perhaps most importantly, transactions involving foreign currency, stocks, 
and bonds may also be exempt. 

 

b) Temporary use 

The temporary use of goods is also included, and generally incorporates the leasing of 
machinery or other intangible property for consideration.  

 

c) Imports 

A wide variety of imports are subject to VAT. Any use of intangible property, granted or 
transferred to a Mexican resident, by a non-resident, is subject to VAT; as are services 
rendered by non-residents that benefit companies or enterprises inside Mexico.  

Services provided with respect to international transportation, imports in several 
instances, temporary imports, and goods in transit or transshipment, are not subject to V 
AT. Imported goods and services are exempt if they are exempt from V AT within Mexico, or 
subject to the zero rate 
 

d) Services 

Numerous services are covered under the Law. Any act carried out to discharge an 
obligation is taxed regardless, of the underlying obligation. Specific services are also 
covered. Such services include transportation of goods and individuals, insurance and 
reinsurance, guarantees, mediation, agency, representation, brokerage, technical 
assistance, and transfer of technology.  

A service is considered to be provided in Mexico if a resident of Mexico wholly, or 
partially provides the service in Mexico.  

A special case exists for international transportation. If the trip begins in Mexico, the 
service is considered to be provided in Mexico, regardless of the residence of the operator. 
For air transportation, including transportation to border areas, only 25 percent of the 
service is considered provided in Mexico.  

Numerous services are exempt. For example, services provided by employees and 
interest in certain instances (i.e. interest on the financing of transactions not subject to VAT, 
or those subject to the zero rate, and interest received for financing secured by mortgage), 
are exempt.  

 

e) Exports 

Most exports are subject to the zero rate. Residents in Mexico qualify for the 
exemption. The definition of an export is complex, and includes the following transactions:  

i) Any export of a good which is considered as definitive under the customs law;  
ii) Any transfer of intangible property from a resident to a non-resident;  
iii) Any granting by residents of Mexico to non-residents, the right to use intangible 

property abroad;  
iv) The provision of technical assistance, technical services, or intellectual interchange, 

and information services on industrial, commercial, or scientific practices;  
v) The transportation of goods exported abroad by residents of Mexico;  
vi) The provision of maquila and sub-maquila services for export;  
vii) The provision of services to non-residents related to advertising, commissions and 

brokerage, insurance, reinsurance, guarantees, and other financial services by a resident of 
Mexico;  
viii) Recording or filming services;  
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ix) The provision of independent personal services to non-residents; and  
x) Lodging services for non-residents attending conventions or expositions that comply 

with certain requirements.  
 

f) Computation of tax and miscellaneous 

The computation of VAT is based on the value of the goods or services.  
Monthly payments must be made on the same dates as provisional payments for 

income tax purposes, but no annual return is filed for this tax. The amount of the payment 
will be the difference between the tax which corresponds to the total of activities carried on 
and collected in the period for which payment is made, and the amounts for which 
accreditation is due. 

Creditable tax is understood to be an amount equivalent to VAT, which has been 
transferred to the taxpayer and paid, plus the VAT paid for the importation of goods or 
services in the corresponding period. If the creditable tax is greater than the VAT due for the 
period, resulting from the taxpayers income from transfers, services or use, the difference 
will be considered a tax credit. The taxpayer may apply this credit to VAT due in subsequent 
monthly payments, or may apply for a refund. The only instance in which a creditable tax 
may be transferred is through merger.  

Taxpayers who have the legal obligation to pay the VAT to the tax authorities are 
required to specifically and separately shift VAT to persons in receipt of the goods, enjoying 
the use of or right to use the goods, or receiving services subject to V AT, and indicate such 
tax on the invoice. Nevertheless, VAT must be included in the quoted price of goods and 
services purchased by the final consumer. 

When tangible goods are imported, they are subject to customs duties and VAT. Both 
must be paid before customs clearance is granted. 
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XVI Labor and employment matters in Mexico 

 
The Federal Labor Law of 1970 governs all aspects of the employer-employee 

relationships, including collective bargaining, the right to strike, minimum wage rates, work 
hours, compensation, and occupational health and safety. The law establishes employee 
rights that go well beyond those provided in ma<ny industrialized countries. For example, 
employees are entitled to 10 percent mandatory profit sharing, may only be dismissed for a 
limited number of justifiable causes, and enjoy the right to severance pay and seniority pay 
upon unjustified dismissal. 

State labor boards may enforce the Federal Labor Law within their jurisdiction, except 
for specific cases in which the federal government maintains exclusive enforcement 
jurisdiction.  

Any person rendering services to another individual or entity is considered an employee 
if that person works under the supervision of, or is subordinate to, the contracting individual 
or entity. Care must be exercised in drafting service agreements where the parties' intent is 
to not form an employment relationship.  

In the acquisition of an on-going business, the purchaser becomes a substitute employer 
for the seller, and acquires all the sellers labor obligations. The purchaser and seller remain 
jointly liable for labor obligations for six months after acknowledgment by employees of the 
notice of the transfer.  

 

A. Unions 

 
The law provides that groups of 20 or more employees may form a labor union 

regardless of whether they are employees of the same company. If a company has fewer 
than 20 employees, its employees may affiliate with another union and request the 
company to enter into collective bargaining. Labor unions are particularly strong in the oil, 
petrochemical, mining, education, banking, transportation, entertainment, textil e, 
restaurant, electric energy, soft drink, automobile, and communications industries. The 
largest and most influential group of labor unions in Mexico is the Confederation of Mexican 
Workers (CTM).  

Strikes are recognized and protected by law as a tool available for workers to obtain 
improved benefits and working conditions. Although legally, the labor authorities may only 
resolve a strike on its legality once it has started, they may intervene in labor disputes in 
order to prevent strikes.  

B. Foreign employees 

 
Pursuant to the law, at least 90 percent of a cornpany's employees must be Mexican 

nationals, except for directors, administrators, and other managerial-level employees. In 
practice, this rule is not significant since foreign nationals require proper immigration 
documentation in order to be employed, and such immigration authorizations are normally 
restricted to upper level positions. 

Foreign personnel are subject to the same legal requirements as Mexican employees 
and are treated equally with regard to both benefits and sanctions.  

 

C. General labor regulations 

 

1. Individual employment contracts 

 
It is mandatory for employers to execute individual employment agreements in writing. 

The law protects employees' job stability, and therefore, their contracts are usually entered 
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into for an indefinite term. Nevertheless, hiring for a definite term for a specific project is 
permitted provided that the nature of the job is truly temporary.  

 

2. Wages 

With the exception of the minimum wage, the government is not empowered to 
mandate salary increases. The National Minimum Wage Commission periodically -usually 
annually- reviews and sets the minimum wage rate by geographical area. At present, the 
daily minimum wage in Mexico City is approximately US$4.00. The Commission also sets 
specific ranges of minimum wage rates for a number of occupations.  

 

3. Working hours 

 
Under the Federal Labor Law, the maximum work week is determined depending upon 

the work shift. There are three types of work shifts:  
a) Day shift - From 06:00 A.M. to 08:00 P.M., with a maximum of 48 eight hours per 

week.  
b) Night shift - From 08:00 P.M. to 06:00 A.M., with a maximum of 42 two hours per 

week.  
c) Composite shift - Includes hours of the day and night shifts. The night shift hours may 

not exceed three and a half hours. If there are more night hours, it then becomes a night 
shift. The maximum number of hours permitted per week is 48. Workers are entitled to at 
least one thirty minute break.  
 

4. Rate of overtime 

 
Workers are entitled to double pay for the first nine hours of overtime worked in a given 

week; overtime exceeding this limit must be paid at three times the rate paid during normal 
work hours.  

If workers render their services on their day of rest, they are entitled to double pay plus 
their salary corresponding to that rest day. If workers render their normal services on 
Sunday, they are entitled to a 25 percent premium for the workday.  
 

5. Rest days 

 
Workers shall enjoy one fully paid day of rest for each six days of work. Saturday 

working hours may be spread among the other weekly working days.  
Compulsory holidays are observed on January 1st, First Monday of February, Third 

Monday of March, May 1st, September 16, Third Monday of November, December 1st every 
six years, December 25, and the day fixed by the Elections Law to exercise the right to vote.  
 

6. Safety and hea1th care 

 
The law places special importance on safety and health care in the work place. 

Therefore, there are a number of administrative regulations that exist with which employers 
must comply. Such health and safety regulations are occasionally amended. 
 

7. Job-related risks  

 
All job-related risks are the responsibility of the employer, where job-related risk is 
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defined as risks to which an employee is exposed as a result of, or while performing, his 
particular occupation or job. In localities where the Social Security System operates, 
employees must be insured against these types of risks. In localities where the Social 
Security System does not yet operate (which are increasingly fewer), employers are required 
to directly pay employees and their beneficiaries the indemnities provided in the law.  
 

8. Termination of employment contracts 

 
An employer may justifiably dismiss an employee without liability only if the employee 

commits any of the acts enumerated in the law. Such acts include dishonesty, mistreatment 
of employer, insubordination, disobedience, disclosure of trade secrets, or having more than 
three unjustified absences within any 30 day period. 

The employer dismissing an employee with cause is bound by law to deliver him a notice 
in writing stating both the grounds for dismissal and the date of termination.  

Should the employee refuse to receive the written notice of dismissal, the employer 
must, within 5 days of such refusal, notify the Labor Board and request that the Board to 
serve notice of the dismissal to the employee at his registered home address.  

In cases of unjustified dismissal, employees are entitled to demand either reinstatement 
or payment of an indemnity equal to 3 months' salary, seniority premium, back pay, and the 
outstanding balance of any earned and unpaid benefits. Moreover, if the employer fails to 
prove in court that there were sufficient cause for dismissal and that employer complied 
with the notice formalities for dismissal, the employer will be required by law to pay to the 
employee back wages from the time of dismissal to the date of the judgment, including any 
salary increase that the employee might have been entitled to (for example, under a labor 
contract, etc.). 

In the case of employees with less than one year's seniority; confidential employees, 
house servants, part-time employees, and employees having direct and permanent contact 
with the employer, the law grants the employer the privilege to refuse reinstatement of the 
employee, and instead allows the employer to pay the employee an indemnity equal to 20 
days' salary per year of services, in addition to the 3 months' salary indemnity. This option, 
however, is available only with the approval of the Labor Board.  

Although the indemnity of 20 days' salary per year of services technically applies only in 
the foregoing cases, in general practice, such payment is incorporated into the proposed 
severance package to make it attractive to the employee, and thus prevent a lawsuit for 
reinstatement. However, if the employee rejects the payment and demands to be 
reinstated, and does not fall under any of the five aforementioned employee categories, he 
is entitled to be reinstated regardless of the amount of money offered to him by the 
employer.  

According to the law, the basis for calculation of the indemnity payments is the 
"integrated salary," because it results from adding to the base salary the proportional part 
of all other benefits such as bonuses, commissions, Christmas bonus, and vacation premium.  

In addition to the indemnity payments, employees must also be paid any earned and 
unpaid benefits they may be entitled to, such as salaries, vacation days, vacation premium, 
and Christmas bonus. Among the benefits requiring indemnity payment is a seniority 
premium consisting of 12 days' salary per year of service, calculated on a basis limited to 
twice the general minimum salary in force in the location of the employment.  

An employee may claim termination of his employment contract if the employer 
commits any of the acts listed in the law. Such acts include insults, salary reductions, or 
unilateral modification of existing conditions of employment. If the employee proves in 
court that the employer committed any of these acts, the employee will be entitled to 
payment of 3 months' salary, plus 20 days' salary per year of service, seniority premium, 
back pay, and the outstanding balance of any earned and unpaid benefits. 

Employees may voluntarily resign their job at any time without any liability on their part 
and without any obligation to advise the employer in advance.  

An employee voluntarily terminating his employment is only entitled to payment of the 
outstanding balance of any earned and unpaid benefits. Exclusively in the case of 
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employment for more than 15 years, the employee will be entitled to payment of a seniority 
premium, which as previously discussed, is equal to 12 days' salary per year of service, 
calculated on a salary basis, limited to twice the amount of the current minimum salary.  
 

9. Benefits 

 
Fringe benefits are high relative to total payroll costs. Employee benefits are compulsory 

under the Labor Law. The most significant mandatory fringe benefits are the following:  
 

a) Paid vacations 

After one year of employment, an employee is entitled to a paid vacation period of 6 
working days, which increases by 2 days for each during the next 3 years of service. 
Thereafter, the vacation period increases by 2 days for every additional 5 years of service.  

 

Years of Service No of vacation days 

1 6 

2 8 

3 10 

4 12 

5 to 9 14 

etc.  

 
Workers are entitled to a vacation premium in addition to their vacation days' salaries 

in an amount equal to 25 percent of their daily wages.  
 

b) Christmas bonus 

Employees are entitled to an annual bonus of not less than 15 days' salary payable 
before December 20.  

 

c) Housing fund 

Employers must con tribute 5 percent of payroll to the National Workers' Housing Fund 
Institute. At this time, the base salary for contributions has a cap of 24 times the minimum 
daily wage in Mexico City. This cap will rise annually until it reaches 25 times the minimum 
daily wage. The housing contribution and the social security payments into pensions and 
retirement funds are part of the Retirement Savings Plan. Employees may use the funds to 
purchase, repair, or remodel their homes, based on a preference policy followed by the 
Institute. The net fund balance, if any, will be paid to the employee in the case of total 
disability, retirement, or death. 

 

d) Profit sharing 

 
Profit sharing is compulsory for all businesses, regardless of size or organizational 

structure (i.e. whether organized as a partnership, corporation, or sole proprietorship). 
Employees are entitled to receive an amount equal to the percentage determined by the 
National Commission on Profit-Sharing. This percentage currently amounts to 10 percent of 
the taxable income as calculated for income tax purposes under the terms of the Income 
Tax Law.  

In businesses whose income is derived exclusively from personal services, the amount of 
profit share is capped at one month's salary.  

The mandatory profit sharing does not apply in the following cases:  
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i) Newly established entities, during the first year of operation;  
ii) Newly established entities engaged in manufacturing a new product,  

during the first two years in operation;  
iii) Entities engaged in mining, during the exploration period;  
iv) Public and private welfare institutions; and  
v) Businesses whose capital and/or gross income do not meet certain minimums 

established by the Ministry of Labor.  
Distribution of profit-sharing must be made no later than May 30 of the following year.  
The officer with the highest level of authority is not entitled to participate in the 

compulsory profit-sharing program for workers. Employees holding confidential positions 
will have a share in the company's profits; however, if their salary is higher than that of the 
highest paid unionized worker (or in the absence of a union, the highest-paid non-
confidential worker), such salary plus 20 percent will be considered as the maximum salary 
for profit sharing. The distribution is made on the basis of salary earned and days worked 
during the fiscal year. Temporary workers shall be entitled to their share of the profits, 
provided they have worked at least 60 days during the respective year.  
 

10. Social security 

 
All employers must register themselves and their employees with the government Social 

Security Agency known as IMSS (its acronym in Spanish). Social security dues are paid by 
both the employer and the employee (via withholding) every month, taking as a basis the 
daily salary received by the employees. This contribution basis generally is capped at 25 
times the minimum wage. Social security benefits cover job-related risks, general illnesses 
and maternity, disability and life, retirement, old age and unemployment at an advanced 
age, children's nurseries, and social benefits.  

IMSS maintains medical clinics and hospital facilities throughout Mexico and provides 
services free of charge to eligible employees and their families. IMSS subsidizes 100 percent 
of an employee's salary in the event of temporary disability due to a job-related accident or 
illness, and 60 percent of the salary in case of general accidents or illnesses. Employees may 
receive a pension in the event of permanent disability, and heirs may also receive a pension 
in the event of death of the employee.  

An employee may obtain pension benefits upon retirement at age 60. There is no legal 
mandatory retirement age.  

The new Law that took effect on July, 1997, introduced important modifications to the 
Social security system, the most relevant of which involves the replacement of the 
administrative system for employee retirement funds that had been controlled by the IMSS 
since its commencement in 1943. As of July 1997, such funds are administered by private, 
specialized financial entities known as AFORES (their acronym in Spanish).  

To this effect a complex network of organizations, rules and related procedures have 
been created to extend the Retirement Savings System, known in Mexico as SAR. The 
system's main emphasis is in the individualization of retirement accounts for workers. The 
funds in the individual accounts are invested by specialized subsidiaries of the AFORES.  

Social security contributions are of a tax nature. Penalties for employers' noncompliance 
with contribution payment requirements include fines from 40 percent to 100 percent of 
omitted payments, along with updating and delayed-payment surcharges. 
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XVII Immigration 

 
The General Law of Population (the Law) establishes both the rights and obligations of 

foreigners, and the various degrees of immigration status permitting foreigners to enter 
Mexico for the purposes described therein (such as to carry out business and remunerative 
activities). Such status, rights, and obligations, are specified in individual authorizations 
granted by the Ministry of the Interior. The Law establishes the following three general 
groupings: non-immigrant, immigrant, and permanent resident.  

 

A. Non-Immigrant 

 
Foreigners may enter the country temporarily within the following categories:  
1. Tourists - Foreigners entering the country for entertainment, health, artistic, cultural, 

or sporting activities, without receiving remuneration, who will be granted a permit for a 
non-renewable period of up to six months.  

2. Travelers in transit - Foreigners entering the country in transit to another country who 
will be granted a permit for a non-renewable period of up to thirty days.  

3. Visitors - This is the most common category for foreigners entering the country for 
business meetings, market studies, to carry out any technical or management activities for 
Mexican companies, or to attend corporate shareholders or board of directors meetings, 
among others. Such visitors will be granted a permit for up to one year, renewable four 
times, for a total potential time period of five years. The permit shall specify the place and 
activities to be carried out by the foreigner. When a remunerated activity is performed for a 
Mexican entity, the Mexican entity will be jointly responsible for any sanctions imposed for 
violations of the terms of the permit. 

This category includes investors and businessmen, scientists or technicians, professional, 
confidential employees, and retirees as defined in the Regulations to the Law. Certain 
requirements have to be complied with. For example, businessmen are required to deliver 
documentation evidencing the activities to be performed, and their economic solvency. In 
other cases, they must substantiate their technical or professional capabilities.  

4. Religious Ministers or Members of Religious Associations - To perform the religious 
duties inherent to any religion and to carry out social services, foreigners in this category 
must register with the Ministry of the Interior, and prove their qualifications as minister or 
member of the religious association, under the terms of the Religious Associations Law.  

5. Political asylum - At the discretion of the Ministry of the Interior, this authorization is 
granted to foreigners to protect their lives or liberty from political persecution. Such 
grantees will be allowed to remain in the country for the duration of the threat of 
persecution.  

6. Refugees - A refugee is a foreigner who is granted entry into the country to protect 
his life, security, or liberty when he has been threatened by general violence, foreign 
aggression, internal conflicts or a massive violation of human rights. Refugees will be 
allowed to remain in the country while such conditions continue to exist.  

7. Students - Foreigners entering the country to study in official or private educational 
institutions. To obtain authorization, students must prove economic solvency and adequate 
accreditation. They will be granted a permit for up to one year, renewable for as long as 
they remain students in Mexico.  

8. Distinguished visitors - Prominent individuals at the discretion of the Ministry, who 
will be granted entry for up to six months.  

9. Local visitors - Foreigners visiting maritime ports and border cities will be granted 
permits for a period not to exceed three days.  

10. Provisional visitors - Foreigners landing in international airports, without the 
required immigration documentation, may be allowed up to thirty days to obtain proper 
documentation; such foreigners must make a deposit or obtain a bond to guarantee their 
return to their country of origin. 
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11. Correspondents - Foreigners engaged in the activity of journalism, either to report a 
special event, or to temporarily carry out journalistic activities. Correspondents will be 
granted up to a one-year stay, with extensions as long are they continue performing their 
journalistic activities.  

In 1990, the Interior Ministry, in collaboration with the Ministry of Foreign Relations, 
issued Joint Instructions authorizing the Mexican Foreign Service (embassies and consulates) 
to issue non-immigrant immigration permits, without prior authorization from the Interior 
Ministry, for citizens of most countries, in the following cases: tourists, travelers in transit, 
and visitors (including business people, technicians, retirees and members of boards of 
directors) and students.  

Foreigners entering the country with immigrant or non-immigrant status are required to 
register at the Domestic Foreigners Registry within 30 days of the date of entry. Also, notice 
of any change in their immigration status or characteristics (such as a change of address) 
shall be given to the Registry within 30 days of such change. Fines are levied for late 
notifications. Examples of foreigners entering with non-immigrant status include religious 
ministers or members of religious associations, refugees, students, political asylum 
grantees, scientific visitors, technicians and confidential employees, 

All visitors entering Mexico as non-immigrants under the following visa categories: 
tourist, temporary business visitor, board member, and traveler in transit, will be subject to 
an immigration documentation fee of about US$20.00.  

If visitors enter Mexico under the aforementioned categories, they will be issued the 
combined immigration form through the Mexican Consulates, airlines, travel agency, and 
immigration personnel at the ports of entry, according to the activities they will conduct 
while visiting Mexico 

The payment of the immigration documentation fees may be made with form SHCP-5, at 
any bank branch. Sometimes, airlines will absorb the cost of the visa fee and issue the visa 
application at the time the airline ticket is purchased. 

 

B. Immigrant 

 
Immigrants are foreigners authorized to enter the country with the purpose of 

establishing permanent residency. Immigrants will be allowed to remain in the country upon 
satisfying various requisites, and will be granted an immigrant (inmigrante) permit for up to 
one year, annually renewable for up to five years, provided they comply with the proper 
requisites established by the Ministry of the Interior. Upon completion of the five-year 
period, the foreigner will be granted permanent resident (inmigrado) status. Immigrants 
staying out of the country more than 18 months, in a continuous or non-continuous 
manner, during the five year annually renewable period, will not be granted the permanent 
resident status until a new five-year period has elapsed thereafter. When such absences 
total more than 2 years, foreigners will lose their immigrant status. Immigrant categories 
include the following:  

1. Retirees - Foreigners over 50 years of age engaging in non-remunerative activities, but 
receiving funds from abroad, such as interest or any other fixed income coming from 
abroad, provided they can prove the receipt of a monthly income equivalent to 400 times 
the daily minimum wage in force in the Federal District (approximately US$l ,600.00), and an 
additional monthly income of 200 times the daily minimum wage (approximately 
US$800.00), per family dependent who accompanies them. However, there are restrictions 
regarding residence in certain cities of Mexico where there are already a high number of 
foreign residents.  

2. Investors - Foreigners entering the country to invest their capital in industry, 
commerce, or services. The minimum investment shall be equivalent to 40,000 times the 
daily minimum wage in force for the Federal District (approximately US$160,000.00).  

3. Professionals - Foreigners entering the country to exercise a profession. Educational 
requirements must be fulfilled and revalidated by the Mexican authorities to exercise the 
corresponding profession.  

4. Scientists - Foreigners who enter Mexico to perform scientific training or educational 
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activities. The Ministry of the Interior may require that foreigners entering Mexico under 
this category be invited by an institution active in the are a of specialization of the foreigner, 
and that the foreigner work in the institution to instruct Mexicans through conferences, 
courses, lectures, or other methods.  

5. Confidential employees - Foreigners entering the country to perform activities as sole 
administrators, or any other managerial positions at the discretion of the Ministry of the 
Interior, in a business established in Mexico. 

6. Technicians - Foreigners entering Mexico to render technical assistance and services 
for resident companies. The Ministry of the Interior may require that foreigners entering 
Mexico under this category be invited to conduct instructive conferences, courses, or 
lectures, just as in the case of scientists described in point 4 above. 

7. Relatives - Dependent spouses or blood relatives, provided they are minors, full-time 
students in Mexico, or handicapped children, of an immigrant or permanent resident.  

Family members of permanent residents may obtain authorization from the Interior 
Ministry to engage in other activities.  

Children and siblings of immigrants, permanent residents, or Mexican citizens, may only 
be admitted into Mexico under this category if they are minors, unless they are students, or 
can demonstrate an incapacity to work.  

If the marriage ends or the foreigner does not comply with the obligations imposed by 
civil law, such as alimony, the foreigner may lose this immigration status, unless the 
foreigner already has permanent resident status. Immigration authorities, at their 
discretion, may confirm the foreigner's current residency status, or authorize a change of 
immigration classification 

8.Artists and sportsmen - At the Minístry's discretion.  
9.Assimilated - Foreigners assimilated to the Mexican milieu, having a Mexican spouse 

or child, and not included in any of the above categories.  
 

C. Permanent resident 

 
Immigrants residing in the country for five years may acquire permanent resident status 

(inmigrado) if they have complied with the respective legal immigration provisions. 
Permanent resident status must be requested within six months following expiration of the 
fourth renewa1 of their immigrant status.  

Under the permanent residency classification (inmigrado), the foreigner's periods of 
permitted absences from Mexico become more liberal, and the foreigner may leave and 
enter the country freely. If, however, the permanent resident foreigner remains outside 
Mexico for more than three consecutive years, or for more than five years in a 10-year 
period, the foreigner will lose permanent residency status. The 10-year periods are 
computed from the date the foreigner becomes a permanent resident.  

 

D. General comments 

 
Foreigners entering the country as non-immigrants may import a vehicle during the 

term of their status, as long as they are in compliance with certain requisites, such as 
periodic renewals, and posting bonds. Immigrants may not import a vehicle, except for 
immigrants in the retiree (rentista) classification. Non-immigrants and immigrants may 
import household belongings with certain restrictions. To obtain immigrant status, some of 
the various requirements include possession of a valid passport, demonstration of economic 
solvency, presentation of a certificate from the police authorities in the last place of 
residency indicating that the party did not commit any criminal violations, payment of fees, 
and a personal appearance before the granting authority.  

The Labor Law may be applicable to foreigners entering under the various categories 
referred to above (generally see Section XVI, and for Tax Law applicability, see Section XV).  
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E. Temporary entry of visitors and members of a board through the "FMVC" 

 
The FMVC immigration form went into effect on August 15, 1995, in order to facilitate 

foreigners entering Mexico as Visitors or as Members of a Board covered by categories 
listed below. However, the FMVC has been replaced by a combined form that also includes 
tourists and travelers in transit. The combined form is available at the consular offices of 
Mexico, airlines, travel agencies, and with immigration staff at the ports and the points of 
entry to the country, and is valid for a maximum period of thirty (30) days, in any of the 
following modalities:  

1. Business Visitor - Foreigner who intends to realize any business activity related with 
trading or signing of commercial agreements, or the search for alternatives to invest in the 
country.  

2. Members of Board - Foreigners entering the country to attend meetings or board of 
directors meetings of enterprises which are legally established in Mexico.  

3. Technicians - Foreigners entering the country to render specialized services as 
previously stipulated. Members of this category also include those entering for the transfer 
of technology, patents and trademarks, transfer of machinery and equipment, technical 
qualifying of staff agreements, or any other similar activity related to the production process 
of any enterprise, which is legally established in the country.  

4. Transfer of Staff - Those parties who are employed by an enterprise and who 
discharge management or executive duties, or who which assist with specialized knowledge 
in said enterprise, or in one of its subsidiaries or affiliates which are legally established in 
Mexico 

Citizens from the following countries are eligible applicants under the above categories: 
 

Argentina  Holland  Portugal  

Australia  Hungary  San Marino  

Austria  Iceland  Singapore  

Belgium  Ireland  Slovak Republie  

Bermuda  Israel  Slovenia  

Brazil  Italy  South Afriea  

Czeeh Republie  Japan  South Korea  

Chile  Lieehtenstein  Spain  

Denmark  Luxembourg  Sweden  

Finland  Monaeo  Switzerland  

Franee  New Zealand  United Kingdom  

Germany  Norway  Uruguay  

Greeee  Poland   
 
 

The combined form must be completed by the interested party, who must be prepared 
to demonstrate the following at the Mexican point of entry or at a Mexican consular office 
abroad:  
a) Proof of citizenship.  

b) Mexican immigration policy grants this status to residents of the United States and 
Canada; U.S.. and Canadian citizens are covered under NAFTA categories. (See G. below.)  

c) Letter issued by the interested enterprise, association, Mexican or foreign chamber, 
accredited bi-national, foreign or Mexican councils, which should describe the applicant's 
proposed activities and qualifications, express the necessity of the applicant's presence in 
Mexico to carry out the activity, and evidence economic payment sufficient to cover his stay 
in the country.  

d) In the event of "transfer of staff," the foreigner must present a letter in Spanish 
issued by the enterprise, its subsidiary, or affiliate, stating that the applicant is an employee, 
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and that the corresponding payment of salary for the activities and services of the foreigner 
will be paid by the enterprise.  

A foreigner entering the country as "technician," "business visitor," or "transfer of staff", 
who desires to extend his stay in the country for a term exceeding thirty (30) days, must 
appear at the nearest office of the National Immigration Institute, and apply for an FM3 as a 
Non-immigrant visitor with authorization to perform said activities in the country, for a 
period not to exceed a year.  

 

F. Temporary entry 

of business persons under NAFTA 

 
Chapter XVI of NAFTA states the general principles under which a NAFTA Party may 

authorize temporary entrance of businesspersons of another NAFTA Party, without the need 
for an employment permit 

The term businessperson under NAFTA includes the following categories: business 
visitor, traders-investors, intra-company transferees, and professionals.  

1. Business visitors - Performing activities related to, among others, research and design, 
agriculture, manufacturing and production, marketing, sales, distribution, after-sales 
services, and general services. (See NAFTA Chapter XVI for detailed description).  
2. Traders-investors:  

a) Traders - Of goods or services, principally among NAFTA Parties.  
b) Investors - Establishing, developing, administering, or providing advice or key 

technical services to the operation of an investment.  
3. Intra-company transferee - Businesspersons employed by an enterprise to render 

services to that enterprise, or a subsidiary or affiliate thereof, to fulfill management or 
executive functions, or functions involving specialized knowledge 

4. Professionals - Businesspersons seeking to professionally perform a business activity 
in one of several permitted areas. The exercise of a profession is permitted only after 
compliance with the educational revalidation requirements established in Article Five of the 
Mexican Constitution and other related regulations, including NAFTA measures.  

Business persons entering as professionals are expressly prohibited from performing any 
activity that involves a professional practice, without previously obtaining a professional 
license from the Ministry of Education.  

All the above authorizations shall be temporary, and therefore, visitors shall be classified 
as non-immigrants. NAFTA creates the "FMN", a special immigration document, currently 
included in a combined immigration form covering tourists, travelers in transit, and non-
immigrant businesspersons. The form also covers the FMVC category mentioned in E. above, 
which is issued by the consular offices, or at the airlines, to businesspersons crossing the 
border to develop in Mexico, a non-remunerative activity for a maximum of 30 days. Upon 
expiration, a businessperson shall apply for an FM3 as a non-immigrant businessperson 
performing non-profitable activities. The pro visions of NAFTA in Chapter:XX shall govern 
dispute resolution when authorization for temporary entry is denied as a pattern of 
practice, and all other administrative remedies have been exhausted.  

 

G. Naturalization 

 
The granting of nationality status to foreigners is exercised in a very selective manner. 

The requirements include five years residency with immigrant status, which could be 
reduced to two years under certain circumstances. The granting of nationality is exercised in 
a discretional manner, and often depends on economic, business and social considerations.  

Persons with relationships to Mexican nationals, as defined in the Law, could be granted 
nationality without fulfilling certain requisites such as residency. Along with Mexico's 
entrance into various multilateral and regional organizations, considerations are being made 
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regarding liberalization of policies toward naturalization.  
The new Nationality Law became effective on March, 1998, and waives the traditional 

one nationality principle. It now grants permanent nationality to Mexicans by birth.  
Such nationality is granted to Mexican-born individuals under the norm of jus soli (place 

of birth regardless of the parents' citizenship) or jus Sanguine (if one of the parents is 
Mexican-born or naturalized). In both cases, this right may only be transferred to the first 
generation.  

Dual citizenship, accepted as a corollary of permanent citizenship pursuant to the above 
reform principal, only benefits Mexican-born citizens. Subsequently, several ancillary laws 
were modified in order to avoid dual-citizenship conflicts. For instance, public governmental 
positions and functions may be held only by Mexican-born citizens who have not acquired 
any other nationality. For which reason, such citizens shall comply with the provisions of 
Constitutional article 32, by stating the waivers specified in articles 15, 16, and 17 of the 
Nationality Law.  

When the Naturalization Law went into effect (March, 1998) the Legal Department of 
the Foreign Relations Ministry prepared new forms according to the various assumptions 
foreseen by said Nationality Law, specifying the requirements to be fulfilled in each of the 
cases stated hereunder:  

1. Application for Mexican nationality by birth. Form DNN2. 
2. Application for Mexican naturalization through standard procedure. Form DNN3. 

Minimum residence: 5 years.  
3. Application for Mexican naturalization by Privilege. Form DNN3. Minimum residence: 

2 years; for  
a) Children of a Mexican-born national.  
b) Parent(s) of Mexican-born children.  
c) Native of a Latin American country or Spain or Portugal.  
d) Having rendered distinguished services or made significant cultural, scientific, 

technical, artistic, sports, or corporate contributions to Mexico.  
4. Application for Mexican naturalization by marriage. Form DNN3. Minimum residence: 

2 years and having lived by mutual consent with the Mexican spouse.  
5. Application for Mexican naturalization through parental rights and duties. Minimum 

residence: 1 year for adopted and minor children up to second-degree lineage, subjected to 
the Mexican adoptive parents' rights and duties. Should parents not take this step, the 
adopted children may take it during the year following their majority (18 years), 

Mexican-born individuals, who waived their Mexican nationality and wish to recover it, 
shall submit a written request to the Foreign Relations Ministry, or to the respective 
Mexican embassies or consulates, after this Law goes into effect. To this end, they must 
submit full evidence of their identity, and fill in form DNN2.  

In cases of naturalization, the applicant must prove by examination, his knowledge of 
Spanish, Mexican history, and his integration into the Mexican culture. 
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XVIII Real estate 

 
Article 27 of the Mexican Constitution establishes land and water ownership 

restrictions. The article grants the Mexican Nation ownership of the land and water within 
the national territory, and provides that the Nation shall have the power to transfer 
ownership rights to such properties to private individuals, thereby creating private property.  

Section 1 of article 27 grants the right to acquire ownership of land and water only to 
Mexican individuals and companies, and grants the State a discretionary power to grant to 
foreigners said rights, subject to the condition that the foreigners agree with the Ministry of 
Foreign Affairs to consider themselves Mexican nationals with respect to the property 
acquired, and not to invoke the protection of their home governments with respect to the 
same. If said covenant is breached, all rights to such property shall revert to the Nation 
(often referred to as the "Calvo Clause"),  

Moreover, the aforementioned section prohibits foreigners from acquiring direct 
ownership over land and water within the "prohibited," or "restricted zone." That is, within 
a strip of land 50 kilo meter off the coastline, and within 100 kilometers of international 
borders.  

 

A. Acquisition of real estate by foreigners 

 

As a general rule, a foreign individual or company may directly own land in Mexico: 
However, as stated above, foreigners (individuals or companies) may not acquire direct 
ownership over land or water located within the restricted zone. Although foreigners may 
not acquire direct ownership in the prohibited zone, they can acquire other rights over real 
estate in the following cases:  

1. A Mexican company with foreign investment up to 100 percent may directly acquire 
property within this zone to perform industrial, commercial or tourism activities (non-
residential). The acquisition must be registered with the Ministry of Foreign Affairs.  

2. Foreign individuals or companies, and Mexican companies with 100 percent foreign 
capital stock, may acquire the rights of use and benefit from real estate for residential 
purposes, through a trust executed with a Mexican financial institution. The duration of the 
trust may be up to 50 years, and the term may be extended upon request of any person 
having an interest in the property.  

3. Foreign individuals or companies may lease real estate and other properties in Mexico 
without limitation.  

 

B. Agricultural, livestock and timberland 

 
Foreign and Mexican individuals may acquire land for agrarian, livestock and forestry 

purposes, subject to the restrictions and requirements mentioned above, and the following 
size limitations:  

1. Individual agricultural property generally cannot exceed 100 hectares (247 acres) of 
irrigated land. One hectare is equivalent to 2.4711 acres.  

Land used for the production of cotton cannot exceed 150 hectares (371 acres) of 
irrigated land, and land used for the production of a very few specialized crops, like coffee, 
bananas, cacao, and fruit trees, may not exceed 300 hectares (741 acres) of irrigated land.  

2. Individual property used to raise livestock cannot exceed an amount of land necessary 
to raise a maximum of 500 large farm animals, or its equivalent in small farm animals (the 
Department of Agriculture determines the equivalent for each type of animal).  

3. Individually-owned timberland must not exceed 800 hectares (1977 acres).  
As a general rule, a foreign company cannot directly own land in Mexico for agricultural, 

livestock, or forestry purposes. However, Mexican companies may own agricultural, 
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livestock or timberland, in tracts not greater than 25 times the factor of individual 
landholdings, regarding each of the three types of uses mentioned above.  

A Mexican company owning land must have a sufficient number of individual 
shareholders or partners to justify its total landholdings. For example, if the company owns 
2,500 hectares of irrigated land, and the individual irrigated landholding is limited in size to 
100 hectares, the company must have at least 25 individuals as shareholders or partners.  

In addition, the capital stock of the company must include a special series of shares or 
partnership interests, identified with the letter "T." Series "T" shares, or partnership 
interests, are equivalent in par value to the value of the capital contributed in agriculture, 
livestock or timberland, or those funds destined for the acquisition of such land, depending 
upon the value of the land at the moment of the contribution or acquisition. Foreigners, 
either companies or individuals, can acquire no more than 49 percent of series "T" shares or 
partnership interests; the remaining 51 percent must be held by Mexicans. In addition, a 
corporation may issue an unlimited number of ordinary shares through capital 
contributions, which may be 100 percent subscribed by foreigners. Series "T" shares carry 
the same rights as ordinary corporation stock shares. 

Furthermore, no individual, either directly or through a company, may hold more series 
"T" shares, or partnership interests, than those equal to one individual landholding. Another 
option to acquire land in Mexico is through a Mexican trust.  

 

C. Formalities concerning the transfer of property 

 
It is advisable to carry out certain verification steps prior to the purchase or sale of 

property. Mexican law also requires that several formalities be satisfied in order to legally 
transfer real property.  

 

1. Verification requirements 

 
Prior to any sale, all individuals or companies, either Mexican or foreign, desiring to 

purchase real property should verify: (i) that the seller is the owner of the property; (ii) the 
absence of any liens on the property. If the property is mortgaged, the lien will follow the 
property, and therefore, the new owner may have the risk of forfeiting such property if the 
seller defaults on payment obligations; (iii) the existence of any easements on the property, 
either by law, or by agreement between seller and his neighbors; (iv) that the land involved 
is not considered "agrarian property" (ejido), If the land is classified as agrarian, it must be 
transformed into "private property:" (v) the status of administrative permits such as "water 
concessions," or "Federal Maritime Zone Concessions:" (vi) the existence/non-existence of 
toxic traces in the soil; (vii) that the use regulations allow the use intended for the property; 
and also (iv) the prospective buyer should verify that the seller has paid the Real Estate 
Property Tax and water fees for the previous five years.  
 

2. Legal formalities 

 
Except for very low cost acquisitions, sales of real estate will not have effects before 

third parties unless they are executed before a Public Notary, in a public instrument 
recorded in the public registry of property. 
 

3. Immigration status of the foreigner 

 
All foreign individuals (with the exception of travelers in transit), independent of their 

immigration status, may acquire real estate in Mexico directly, or acting through an 
attorney-in-fact, without the need of a permit from the Ministry of the Interior (which was 
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required in the past), Moreover, foreign individuals can carry out any other act of ownership 
of real estate without a permit from immigration authorities.  

 

D. Taxes 

 
Both the seller and purchaser are liable for taxes upon the purchase and sale of real 

estate located in Mexico.  
 

1. Income tax 

 
a) If a non-resident individual or company is the seller, the sale of real estate located in 

Mexico will be subject to a 25 percent tax on the gross amount of the operation, as a final 
payment.  

b) However, non-residents who conclude the sale through a public deed may choose to 
pay a 29 percent tax on the net profit obtained (28 percent in 2007 and subsequent years), 
Net profit is calculated on an adjusted original cost basis, which includes permitted inflation 
accounting. The Public Notary is responsible for calculating the income tax and including it in 
the public instrument. The Public Notary must also collect the payment of the tax from the 
party, and pay the tax to the Ministry of Finance within 15 days following the execution date 
of the public instrument. 

c) The Tax Code considers that a transfer of property has occurred when a trust is 
created where the grantor designates or agrees to designate a beneficiary different from 
himself, and does not reserve the right to reacquire the property placed in trust; or if such 
right was reserved, where the beneficiary loses the right to reacquire the property from the 
trustee.  

In addition, when the beneficiary assigns rights granted, or gives instructions to the 
trustee to transfer the property to a third party, a transfer of property is considered to take 
place upon the issuance of said instructions or upon the assignment of rights. The foreigner 
will be subject to the payment of an income tax according to the aforementioned terms.  

d) If a non-resident is the purchaser, the tax authority may make an appraisal, and if the 
value of the appraisal is greater than the purchase price by more than 10 percent, the 
purchaser will be required to pay a 25 percent tax on the difference between the two 
amounts. The taxpayer shall pay this tax within 15 days following the notification.  

e) Income generated by non-resident lessors of real estate in Mexico is subject to a 25 
percent income tax on gross receipts. The lessee shall withhold the tax and pay it to the tax 
authorities.  
 

2. Real Estate Acquisition Tax 

 
Individuals or companies purchasing real estate, consisting of land and its structures 

located in Mexico, as well as the accessions related to the land and structures, are subject to 
the payment of a Real Estate Acquisition Tax calculated at a variable rate between 2 percent 
and 3.7 percent, which must be applied to the value of the property when located in the 
Federal District, or the applicable rate in other states.  

Purchasers of real property, irrespective of the nature of their operations, must pay this 
tax. Fore example, the tax must be paid whether the acquisition is completed through a 
purchase and sale agreement, a donation, a trust, a merger of companies, split-off, or a 
payment in kind.  
 

3. Value-Added Tax 

 
VAT shall be paid by the purchaser of structures or constructions at the rate of 15 
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percent, calculated on the amount of the operation, which usually includes taxes, other 
fees, interest, or any other expenses. No VAT is triggered on the sale of land used for any 
purpose, or on constructions used for residential purposes. In the event that only part of the 
construction is used for residential purposes, VAT will not be paid on the residential part. 

The Mexican notary issuing the transfer document will require a qualified appraisal for 
tax purposes. Usually, he will obtain certificates of no encumbrance at the Public Property 
Registry, and certificates by tax authorities, demonstrating that real estate taxes are duly 
paid. For the transfer to be valid against third parties, the final deed should be registered at 
the Public Property Registry. 
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XIX Dispute resolution 

 
Any controversy, irrespective of its nature, may be brought before Mexican courts. 

Parties to a conflict may also agree to submit their disagreement to arbitration.  
In the case of certain procedures, reconciliation between the parties has special priority. 

Such special procedures include divorce by mutual consent (where the judge will schedule 
two hearings to try to reconcile the parties), procedures before the Consumer Protection 
Agency, and labor disputes between employees and employers. In other types of 
controversies, such as those between insurance companies and insured parties, special 
conciliation proceedings before regulatory authorities are available. However, the 
conciliation proceedings are not required prior to filing a judicial claim. 

Mexico does not have rules for enforcement of mediation clauses or res0lutions issued 
by mediators. However, if within a mediation procedure parties agree to settle, the parties 
can create a settlement agreement that will be enforced by Mexican courts. As noted in 
Section II there are special courts for certain matters. For instance, disputes arising from 
family controversies and lease contracts are heard in special courts.  

 

A. Court proceedings 

 

1. Choice of jurisdiction 

 
Parties to a contract may elect to waive the forum designated by law and select an 

alternate forum. For instance, parties who waive forum may have their cases heard in courts 
where any party has domicile, where performance of some obligation takes place, or where 
the goods in controversy are located.  

Jurisdiction shall be established in the place of the domicile of the debtor in bankruptcy 
proceedings, and in cases of voluntary jurisdiction. If the par ties to a contract do not 
expressly choose a forum, as described immediately above, the Commercial Code provides 
that regardless of the cause of action, jurisdiction shall be established pursuant to the 
following forum selection rules, in order of preference:  

a) The place designated by the debtor to be judicially required for payment;  
b) The place designated in the contract for the performance of obligations.  
If the parties have not made the designations in a) or b):  
c) The place of the domicile of the debtor, and if the debtor has various domiciles, that 

which the creditor chooses;  
d) If there is no fixed domicile, the place in which the contract was enforced when the 

action is in personam, and when the action is in rem, the place of the location of the 
property; and  

e) If the subject matter of the in rem action is located in different domiciles, the 
competent court will be that of the place in which the plaintiff initiated the action. 

 

2. Choice of law 

 
Mexican law is very liberal with respect to the choice of the law governing a contract. 

This liberal application of law enables the parties to a contract to choose in most instances 
the applicable substantive law governing the interpretation and performance of their rights 
and obligations. One exception to this rule includes employment contracts, which are 
governed by the Federal Labor Law if the employee works in Mexico.  

Although Mexican law does not require that the choice of law is related to the parties or 
the controversy, it is implied by logical interpretation. Mexican law will generally be applied 
to all persons located in the Mexican Republic, and to the acts and matters occurring within 
its territory or jurisdiction. However, Mexican law will not be applied in the following in-



 

169 
 

stances:  
a) Where Mexico recognizes legal relationships validly created in the other states of the 

Republic, or in a foreign country in accordance with its own law;  
b) Where the status and capacity of individuals is governed by the law of their domicile;  
c) Where the regime of property rights over real estate and movable property is 

governed by the law of the place of its location, including leasing agreements or other 
contracts concerning the temporary use of goods;  

d) Where the form of legal acts is governed by the law of the place of enforcement; and  
e) Legal effects of acts and contracts will be governed by the law of the site of 

performance, except if the parties validly designate the application of another law.  
The law of the location of real property and the status and capacity of individuals may 

not be waived.  
 

B. Arbitration 

 
Taking another step towards modernization, Mexico amended the Commerce Code and 

the Federal and Local Civil Procedure Codes in 1993. The amendments laid down new 
arbitration rules similar to the UNCITRAL Model Law, which has been adopted by many 
jurisdictions throughout the world. Civil disputes may be settled by arbitration pursuant to 
Mexican law. However, actions regarding alimony, divorce, nullity of marriage, individuals' 
civil status, and others as expressly provided by law, may not be settled by arbitration.  

Commercial disputes also may be settled by arbitration pursuant to the rules of the 
Commerce Code. Under Mexican law, parties may freely decide which claims shall be 
submitted to arbitration, the arbitration rules to be applied in the proceedings (ICC, Mexico 
City Chamber of Commerce, Rules of the AAA), applicable substantive law, language, the 
place of arbitration, and the designation of arbitrators. Parties may also provide that the 
arbitral awards be final. Arbitration agreements must be in writing and can be enforced at 
any time, even during court proceedings. 

In the past, arbitration was not permitted in contracts with the government. All disputes 
had to be submitted to Mexican courts. However, arbitration is becoming increasingly 
acceptable in most contracts with governmental agencies, including the acceptance of 
arbitration by international arbitration organizations, and in some cases, even the 
application of foreign law. Mexico is a signatory to, and has ratified the 1958 New York 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. Also, Mexico 
has signed and ratified the 1975 Inter-American Convention on International Commercial 
Arbitration, also known as the Panama Convention.  

 

C. Enforcement of foreign judgments and arbitral awards 

 
In establishing whether a judgment or arbitral award is binding, it is necessary to 

determine whether the resolution is issued in a country that is a party to an existing 
convention with Mexico regarding the relevant subject matter. If there is no convention, the 
enforcement of the foreign judgment or arbitral award will be governed by the Federal or 
Local Civil Procedure Codes.  
 

1. Exclusive Jurisdiction 

 
The following matters are under the exclusive jurisdiction of Mexican courts and 

therefore, no judgments or awards of any other authority will be enforced in Mexico:  
a) Rights over real estate, land, or waters located in Mexican territory;  
b) Resources of the exclusive economic zone, or related to sovereignty rights of the 

economic zone, according to Mexican law;  
c) Acts of authority related to the internal regime of Mexico, or to Mexican 
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governmental entities or its states;  
d) The internal regime of Mexican embassies and consulates located abroad;  
e) Controversies regarding employment of persons in Mexico;  
f) Pledges or mortgages of goods or real estate located in Mexico. 

 

2. General Jurisdiction 

 
Foreign judgments and arbitration awards will be enforced in Mexico, and their effects 

will be governed by the Federal or Local Civil Procedure Codes.  
Enforcement must be requested in the courts of the domicile of the defendant, or in the 

place of location of defendant' s assets in Mexico.  
The court will analyze compliance with the following requirements:  

a) Formalities regarding the letters rogatory;  
b)  That the judgment or arbitration award was not issued in a dispute over an in-rem 

action;  
c) Jurisdiction and competence of the court or arbitrator issuing the res0lution,  
d) Personal service made upon the defendant, and respect for the defendant's right to 

due process and defense;  
e) "Res judicata" (definitive judgment) in the country where the resolution is issued;  
f) There may not be a pending lawsuit in any Mexican court for the same matter; and  
g) That the obligation to be enforced is not contrary to the public order of Mexico. 
The enforcement of the foreign judgment or arbitration award can be denied if in the 

country of origin, equivalent Mexican judgments and arbitration awards may not be 
enforced. If a judgment or arbitration award cannot be enforced completely, the courts may 
declare a partial enforcement at the request of the interested party. Judgments approving 
the recognition or enforcement of a foreign judgment or foreign arbitration award may be 
appealed.  

 

D. Foreign extraterritorial measures 

 
On March, 1996, The U.S. government enacted the Cuban Liberty and Democratic 

Solidarity (LIBERTAD) Act, commonly known as Helms Burton Act ("the Act"), Because the 
Act is enforceable outside U.S. Territory in countries where companies have an exchange of 
goods and services with the Cuban government, the Act is highly controversial.  

On October, 1996, the Mexican government published, the Law for the Protection of 
Trading and Investment Against Foreign Legislation that Violates International Law, or the 
"Antidote Law."  

The aforementioned law contains provisions similar to those included in foreign laws 
such as the FEMA (Foreign Extraterritorial Measures Act) of Canada, and the PTIA 
(Protection Trading Interests Act) of Great Britain.  

Specifically, Mexico's Antidote Law protects entities or individuals who are liable in the 
U.S. under the Helms Burton Act.  

Any decision or award issued by a foreign court, authority, or arbitral panel, containing 
resolutions with extraterritorial effects, and/or against international principles, will not be 
enforced within Mexican territory.  
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XX Merger, transformation and dissolution of business entities 

 
The dissolution of business entities is described within the Companies Law. Examples of 

dissolution provided by the aforementioned law include dissolution and liquidation, merger, 
transformation, and split-off. Bankruptcy proceedings may also result in the extinction of a 
business entity.  

 

A. Dissolution and liquidation 

 

1. Legal grounds for dissolution 

 
The Companies Law provides for five grounds for dissolution of business entities:  
a) Expiration of the term provided for in the company' s charter;  
b) Impossibility to realize the principal purpose of the company as per corporate charter, 

or completion of said purpose;  
c) The agreement of all of the partners or shareholders adopted in accordance with the 

company's charter and the law;  
d) Reduction of the number of partners or shareholders to less than the minimum as 

provided for by the Companies Law, or ownership of all partnership interests or shares by 
one person; and  
e) Loss of two-thirds of the capital.  

Once the company has evidence of the existence of the causes of dissolution, the 
administrators should call for a general shareholders or partners meeting to note the 
situation, and assure that the proper measures are taken. Although the law seems to call for 
an automatic dissolution, in practice, there is no such automatic procedure. The partners or 
shareholders shall adopt a resolution at a meeting, which will be recorded in the Public 
Registry of Commerce. The legal capacity of the company continues until final liquidation. 
The auditors of the company will usually put a note on the company's balance sheet, 
reporting the cause of dissolution.  

If the registration is not made, even though the cause of dissolution exists, any 
interested party may appear before the judicial authority in a summary proceeding and 
request that the authority order the registration of the cause of dissolution.  

The directors or administrators of the company cannot engage in new operations after 
the expiration of the term of the company, after the resolution of dissolution, or after 
having evidence of the existence of a cause of dissolution. If they breach these prohibitions, 
they may be jointly liable for the operations they perform.  

 

2. Liquidation 

 
After the partners or shareholders have agreed to the dissolution of the company, the 

company shall be liquidated. The liquidation shall be performed by one or more liquidators, 
who will be the legal representatives of the company, and will be liable for the acts 
performed that exceed their authority. The partners or shareholders, by unanimous vote, 
should appoint the liquidators when approving the dissolution. The administrators of the 
company shall continue to discharge their duties until the designation of the liquidators is 
recorded in the Public Registry of Commerce.  

Some of the duties of the liquidators include the following: to conclude the operations 
of the company pending at the time of the dissolution, to collect all amounts due to the 
company and to pay its liabilities, and to sell the goods of the company.  

The liquidators shall prepare a final balance sheet determining the amount 
corresponding to each partner or shareholder of the remaining capital account. The final 
balance sheet of liquidation shall be published three times, once every ten days, in the 
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Official Federal Gazette of the company's domicile. The shareholders may present their 
claims to the liquidators within the following 15 days, counted from the date of the 
publication. After this term is over, the liquidators will call a general shareholders' meeting 
for final approval of the balance sheet. Once the balance sheet is approved, the liquidators 
will pay each partner or shareholder the corresponding amounts against cancellation of 
their share certificates, and once liquidation is concluded, will proceed with the cancellation 
of the registration of the company at the Public Registry of Commerce. Liquidation in kind is 
possible, and may include assets such as patents and trademarks, to which the shareholders 
may have attached a value.  
 

3. Tax consequences 

 
Within the month following the date of termination of the liquidation, the liquidator 

shall file the final tax return of the fiscal year of liquidation, and must also file monthly 
returns until the total liquidation of assets, and a final liquidation on the month following 
the termination of the abovementioned liquidation of the assets.  

The liquidator must request the cancellation of the registration of the company at the 
Taxpayers Registry. The amounts received by the shareholders as reimbursement of capital 
will be tax free, and there will be no corporate tax on dividends as long as they are paid out 
of the net taxed profit account.  

Liquidators are jointly liable for tax amounts, which should have been paid on behalf of 
the company during the liquidation process, unless the company filed all notices and 
information in accordance with, and as provided by the Law.  
 

4. Labor consequences 

 
The liquidator shall pay workers compensation, which will be calculated in the same 

terms as those for termination of the labor relationship.  
Provisions of the Labor Law permit employers to terminate the collective labor contract 

and work relationships by bringing an action before the competent board of conciliation and 
arbitration. The termination may occur where there are justified causes, such as clear 
evidence of unprofitability in the operation.  

The purpose of formal notification to the labor board is to establish a basis for 
negotiation with the union or the workers, and to pay a reduced compensation to the 
workers. If the union or workers object to said negotiation, they have the right to request 
payment of the total indemnity calculated on the basis of their "integrated" salary.  

 

B. Merger and transformation 

 
The merger of companies should be approved by a special shareholders meeting of each 

company, and the resolution of merger should be recorded in the Public Registry of 
Commerce, and published in the Official Federal Gazette of the domicile of each merging 
company. Each company shall publish its last balance sheet, and the companies that are 
merged into the surviving company should also publish the manner in which their liabilities 
will be satisfied.  

The merger will produce effects three months after the registration of the merger 
resolution in the Public Registry of Commerce, giving creditors of the merged companies the 
opportunity to oppose such merger. In which case, the merger may be suspended upon 
court resolution recognizing the opposition.  

Upon expiration of the three-month period, the merger becomes effective, and the 
surviving company or the newly created company shall acquire all rights and obligations of 
the merged companies.  

However, the merger may produce effects upon the registration at the Public Registry of 
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Commerce if: (i) the surviving company agrees to pay all liabilities of the merged companies, 
(ii) the amounts owed are deposited in a bank, or (iii) the creditors have granted their 
consent to the merger.  

A business entity may change its legal form to another type of company by following the 
same procedure as mentioned herein, i.e., a S.R.L. or S.C. to S.A.  
 

1. Tax consequences 

 
Merger of companies shall not be a taxable event for federal taxes if actions, notices, 

returns, and information mentioned in (a), (b), (f) and (g) listed below, are fulfilled.  
a) The surviving company shall present a notice of merger to the tax authorities within 

the month following the date of the merger, and with some exceptions contained in the law, 
the surviving company must continue to carry on, for one year, the same activities it was 
engaged in before the merger, as well as those of the merged companies.  

b) The surviving company must present the last annual tax return of the merged 
company, as well as the informative returns.  

c) It is necessary to present notices of cancellation of the registration at the Taxpayers' 
Registry for each merged company, attaching a copy of the minutes of the shareholders 
meeting containing the resolution of merger. The merger of companies entails the 
obligation to audit the financial statements of the surviving company and of the merged 
company by an independent public accountant.  

d) If real estate is transferred as a consequence of the merger, the surviving or newly 
created company shall pay the Real Estate Acquisition Tax at the rate prevailing in each 
state, which currently throughout Mexico, is between 2 percent and 4 percent of the value 
of the property.  

e) No VAT shall be paid in connection with property transferred as a result of a merger 
of companies if the requirements for not considering the merger as a taxable event are met. 
The balance of the merged cornpany's Net Taxed Profit Account may be transferred to the 
surviving or newly created company. Fiscal losses pending amortization in the merged 
company are not transferable to the surviving company.  

f) An authorization from the tax authority will be required to carry out a merger if the 
company participated in a split-off or merger in the past five years.  

g) If the merger is being made as a result of a reorganization of a group of companies, 
additional requirements must be fulfilled.  
 

2. Labor consequences 

 
A merger entails the transmission of an economic entity, therefore, for labor purposes, 

an employer substitution takes place 
 

3. Intellectual property 

 
The Industrial Property Law mentions that a transfer of the rights on registered patents 

and trademarks takes place as a result of the merger of companies, unless the parties agree 
otherwise, or the existing licenses prohibit such transfer. It is necessary to register the 
resolutions of merger at the Mexican Institute of Industrial Property for legal recognition of 
the new authorized user or owner of patents or trademarks. The transfer of any Copyright 
must be recorded at the Copyright Office.  

 

C. Split-Off 

 
A split-off takes place when: (i) a company, without continuing in existence, transfers all 
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or part of its assets, liabilities, and capital stock, to one or more new companies; or, (ii) the 
company transfers part of its assets, liabilities, and capital stock, to one or more new 
companies, and continues in existence. 

A split-off can only be agreed upon by resolution of the partners' or shareholders' 
meeting, adopted by the majority required for the modification of its charter. Each of the 
shareholders or partners of the original companies must have the same proportion of the 
new companies' capital as they had in the original company.  

The resolution approving the split-off must contain a description of the terms and 
mechanisms for the transfer of the assets, liabilities, and capital, which correspond to each 
new company. Also, the obligations to be assumed by each new company must be 
determined. 

New companies have obligations to creditors by virtue of split-offs. If those companies 
breach any of their obligations to creditors, who did not approve the split-off, the original 
and other new companies shall be jointly liable for a three-year period, counted as of the 
publications mentioned hereinafter. If the original company continues in existence, it will be 
liable for all obligations until the statute of limitations expires for each obligation, which 
usually is between five and 10 years. The resolutions approving the split-off must be 
authenticated with a Public Notary, and must be recorded in the Public Registry of 
Commerce.  

Also, an extract of the resolution must be published in the Official Federal Gazette, and 
in one newspaper of wide circulation in the original company' s domicile, together with a 
summary of the information regarding transmission of assets, liability, and capital stock. 
After a period of 45 days, counted as of the registration in the Public Registry of Commerce 
and after the publication, without any opposition from creditors or shareholders, the split-
off will produce full effects. For the creation of new companies, it will be necessary to 
register their charter with a Public Notary, and in the Public Registry of Commerce.  

If the split-off entails the extinction of the original company, its registration will be 
cancelled from the Public Registry of Commerce once the split-off becomes effective.  

 

1. Tax consequences 

 
The Tax Code considers that there is no transfer of property in a split-off as long as the 

shareholders of at least 51 percent of the shares, with a voting right in the original and new 
companies, did not change in the year prior to, and the two following years from the date of 
the split-off. The surviving company must be empowered to file the tax returns and tax 
information of the disappearing company. When the split-off is part of a reorganization of a 
group of companies, additional requirements must be met. 

Tax losses pending amortization may be divided between the original and the new 
companies in proportion to the division of inventories and account receivables, if the 
original company is engaged in commercial activities. Otherwise, the division will be on the 
bases of the fixed assets division. The balance of the capital account and the net taxed profit 
account may be transferred proportionally by the split-off. VAT credit can only be taken by 
the surviving company, and not by the new company or companies.  

A local Real Estate Acquisition Tax between 2 percent and 4 percent must be paid in 
connection with a transfer of real estate property as a consequence of split-off.  

 

2. Labor consequences 

 
As the employer will change, work relationships will be affected. The employee rights 

and obligations cannot be modified as a consequence of the split-off. Such rights and 
obligations continue against the original company and/or the new companies, the 1atter as 
substitute employer.  
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3: Intellectual Property 

 
Any Intellectual Property rights or related licenses should be modified to reflect the 

change in ownership or right to use.  
 

D. Commercial Insolvency Law in Mexico 

 

The Commercial Insolvency Law applies to the insolvency of merchants, who according 
to Mexican law, are individuals, companies, and equivalent entities, that in the ordinary 
course of business, perform commercial and industrial operations. The Law also applies to 
Mexican branches of foreign companies or corporations.  

There are three conditions required to initiate an insolvency proceeding: (i) a merchant 
debtor; (ii) a plurality of creditors, and (iii) a generalized default on payment obligations. In 
addition, there are two conditions needed to establish the existence of a generalized 
default: (i) the failure to pay debts owed to at least two creditors, the failure to pay debts 
with a default of at least 30 days from maturity, or the failure to pay debts representing 35 
percent or more of the total amount of the debtor's debts at the moment of filing the 
insolvency proceeding petition; and (ii) the fact that the debtor has no liquid assets, which 
according to the Law, are debts that amount to at least 80 percent of the total defaulted 
debts as of the moment of filing the insolvency proceeding petition.  

The proceeding is divided in two periods: conciliation and bankruptcy/liquidation. No 
conciliation is opened when the debtor has applied directly for a bankruptcy judgment. If 
the conciliation period expires without an agreement being reached, the bankruptcy-
liquidation period starts. Jurisdiction is given to the competent federal judge in the domicile 
of the debtor's place of business. However, as a result of the concurrent jurisdiction of 
federal and state courts on commercial issues, state courts may also handle the case. 

The Law contemplates a range of specialists who have the obligation to handle 
commercial, administrative and financial tasks (rather than legal ones), which are decided by 
the courts. Selecting and hiring such specialists has to be decided and controlled by the 
Board of Specialists. The specialists included in the Law are the following: (i) the visitor, who 
acts during the pre-declaration of the insolvency proceeding period; (ii) the conciliator, who 
performs his or her duty during the conciliation period; and (iii) the administrator, who 
fulfills his or her obligations during the bankruptcy period. 

Within the first part of the insolvency proceeding, a conciliation period of 185 calendar 
days is opened. At the request of the conciliator or of creditors representing at least two-
thirds of the recognized credits, the period may be extended another 90 calendar days. A 
further 90 calendar-days extension, requiring the consent of 90 percent of the recognized 
credits, may be granted. However, the total duration of the conciliation period may not 
exceed 365 calendar days. Ongoing execution proceedings against the debtor are stayed, 
including proceedings involving tax credits and labor wages. 

The conciliator sees to the insolvency judgment and the notification of creditors, 
requesting them to submit their petition for credit recognition. In addition, the conciliator is 
obliged to verify the accounting books and related documents to survey the debtor's 
business performance, and to report and recommend the court to adopt protection 
measures.  

The conciliator also has to assist the court in determining the legal validity, nature and 
amount of all credits against the debtor. Once this is accomplished, the court issues its 
judgment regarding the recognition, graduation, and order of the credits. In addition, each 
group of creditors representing 10 percent of the credits as registered in the debtor's 
accounts are entitled to appoint a controller, who acts on their behalf.  

The conciliation agreement may include the privileged and secured creditors if they 
consent to it. Ordinary creditors may be bound by the agreement, even against their will, 
provided that certain minimum terms are agreed too Once the court approves the 
agreement, the insolvency proceeding is ended. However, if no agreement is reached within 
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the allowed time, bankruptcy is declared in a judgment. Bankruptcy may also be declared 
before the elapsing of the fixed time, if the merchant directly applies for it, or if it is found 
that there is no practical purpose in pursuing a conciliation agreement. 

In the bankruptcy judgment, the administrator replaces the conciliator, and the debtor 
is dispossessed and separated from the direction and management of the business and 
assets. The purpose of the bankruptcy period is to sell, at the earliest opportunity, the 
merchant's assets, and to pay the creditors. In making such decisions, the administrator has 
to keep the priority of preserving the whole business concern. If this is not feasible, then the 
obligation is to preserve the commercial or entrepreneurial units, and maximize their value 
when selling them. The bankruptcy period may be finished either by payment, or by lack of 
sufficient assets to be sold, or by agreement between the debtor and its creditors.  

Among other interesting features, including special insolvency proceedings or criminal 
provisions, international cooperation is highly relevant, as the Law incorporates the 
UNCINTRAL Model Law on Transborder Insolvency. Accordingly, foreign insolvency 
proceedings may be recognized either principally or secondarily. In addition, foreign 
insolvency administrators may act in Mexican insolvency proceedings, mainly with the aim 
of obtaining interim measures of protection regarding the assets of the debtor located in 
the country. As established in the Model Law, Mexican specialists also may be empowered 
to intervene similarly before foreign courts. 
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XXI International relationships 

 
Mexico has consolidated its position as a developing country with worldwide 

relationships. Therefore, the foreign policy of the Mexican government protects and 
promotes national interests in a globalized world.  

International agreements between Mexico and foreign countries assure cooperation in 
areas such as agriculture, commerce, admiralty, aerospace, arbitrage, immigration, 
environment, pollution, intellectual property rights, free trade, tax cooperation, and cultural 
exchange, among others.  

Mexico is part of the Vienna Convention on the Law of Treaties of 1969 (published on 
February, 1975). In order to comply with the Convention, the Mexican government enacted 
the Law on Treaties (published on January, 1992), which contains provisions regarding 
among other matters, dispute resolution, recognition and enforcement of foreign arbitral 
awards, and judicial decrees.  

In addition, the Law of Approval of Economic International Treaties was enacted on 
September, 2004. The law aims to strengthen the Senate's power to supervise the 
negotiations conducted by the President regarding to economic international treaties that 
will be put for the consideration of the Senate with respect to the constitutional approval.  

 

A. Diplomatic and consular matters 

 
Diplomatic and consular authorities from Mexico work all over the world to promote 

Mexico's national interests. To learn the principles and practices of diplomacy, Mexican 
professionals with international background are trained for one year at the Matías Romero 
Institute of the Ministry of Foreign Affairs. At the end of the term they are examined to 
determine whether or not they qualify for diplomatic service.  
 

1. Diplomatic matters 

 
Mexico executes its foreign policies mainly through diplomacy. The principal purposes of 

Mexican diplomacy are:  
a) To represent the country in other nations;  
b) To negotiate international agreements or other related documents;  
c) To inform nationals and foreigners of certain issues related to the Mexican political 

structure, economy, and culture;  
d) To promote cultural exchange, tourism, and commerce;  
e) To protect Mexicans and national interests abroad; and  
f) To issue passports, visas and notarial certifications of documents. Embassies and 

consulates are the official buildings where diplomatic functions are carried out. Mexico has 
70 embassies distributed as follows:  
 

a) Embassies 

North America - United States of America, Canada.  
Central America and Caribbean - Guatemala, Belize, Honduras, El Salvador, Panama, 

Nicaragua, Costa Rica, Cuba, Dominican Republic, Jamaica, Haiti, and Trinidad and Tobago.  
South America - Argentina, Bolivia, Brazil, Chile, Ecuador, Colombia, Venezuela, Peru, 

Uruguay and Paraguay.  
Europe - Great Britain, Spain, France, Italy, Germany, Austria, Denmark, Norway, Czech 

Republic, Netherlands, Sweden, Switzerland, Republic of Ireland, Finland, Poland, Belgium, 
Portugal, Russia, Hungary, Yugoslavia, Turkey, Greece, the Vatican, and Romania.  

Africa - Algeria, Morocco, Namibia, South Africa, Egypt and Kenya. Asia - Japan, China, 
South Korea, Philippines, Thailand, India, Indonesia, Iran, Saudi Arabia, Israel, Lebanon, 
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Malaysia, Singapore.  
Oceania - Australia, New Zealand. 
An Ambassador heads an embassy and duties are carried out in five sections: Political 

Section, Economic Section, Consular Section, Cultural Section and Administrative Section.  
 

b) Permanent Representatives 

The permanent representatives execute diplomatic duties within international 
organizations such as the United Nations and the Organization of American States. 

 

2. Consular matters 

 
Consular duties can be carried out by the General Consulates, Consular Agencies, 

Consular Sections and Honorary Consulates. The authority granted to each the offices may 
vary.  

According to the Vienna Convention on Consular Relations of 1963, and the Organic Law 
for the Mexican Foreign Service, Mexican consuls have the following duties:  

a) To protect the interests of Mexico and the rights of Mexicans abroad;  
b) To promote commercial and tourist exchanges;  
c) To execute the duties of notaries and civil registry judges;  
d) To carry out judicial and administrative proceedings;  
e) To act as a special delegate of the President under the terms of the law; f) To issue 

passports, visas, immigration permits and to legalize documents; and  
g) To keep a record of the Mexican citizens living within its assigned jurisdiction.  

 

B. International agreements 

 
In a more interrelated and competitive world, Mexico has adopted several measures to 

assure its participation. Mexico is party to more bilateral and multilateral commercial 
agreements than any other country. The most important of these trade agreements are 
described below.  
 

1. GATT and the World Trade Organization 

 
Upon signing the GATT in 1986, Mexico committed itself to reducing tariffs, eliminating 

import permits, and reducing non-tariff barriers. Mexico also has signed various GATT 
supplementary agreements, such as the Agreement on Customs Valuation Procedures, 
Agreement on Subsidies and Countervailing Measures, Agreement on Antidumping (for 
implementation of Article VI of GATT) , Agreement on Technical Barriers to Trade, 
Agreement on Import Licensing Procedures, and the Agreement on Trade Related Aspects of 
Intellectual Property Rights (TRIPS Agreement).  

In 1994, pursuant to the Uruguay Round, 124 governments and the European Union 
signed the Marrakesh Declaration, establishing the World Trade Organization (WTO), the 
successor of the GATT, which was implemented in January 1995. Mexico was a party to 
these agreements and is one of the founding members of the WTO. The WTO is an 
organization responsible for the functioning of the world international trade system, and 
providing a forum for trade negotiations and the resolution of disputes among its members.  

During the Fourth Ministerial Conference in Doha, Qatar, in November 2001, the WTO 
issued a declaration providing the mandate for negotiations on a range of subjects. The 
negotiations included issues such as agriculture and services, which began in early 2000. The 
latest rounds of negotiations continued the negotiations made by the declaration in Doha, 
and took place during the Ministerial Conferences held in Cancun in 2003, Geneva in 2004, 
and in Hong Kong in December of 2005. The challenges currently faced by the 148 WTO 
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member states include both new negotiations, and the implementation of existing 
agreements. Some of the most sensitive issues include: calls to renegotiate dumping 
agreements concluded in the Doha Round; linking minimum labor standards to trade; state 
subsidies of agriculture; further reductions of barriers to textile trade; intellectual property 
piracy of software, music recordings, etc.; determining government regulation and taxation 
of electronic commerce; as well as issues driven by public opinion, such as job loss from 
lowering protectionist barriers, environmental issues and monopolistic practices. 

Most sensitive trade issues involve aspects that can be double-edged swords. In some 
cases, such as health and safety standards, strict regulations can be used as an artificial 
means to restrict access of a competing product; however, they also can legitimately 
improve living standards and prevent disease. A country with stringent regulations regarding 
pesticides for example, may also permit hormonal supplements in animal feed. On one 
hand, a country may feel that it has a legitimate right to restrict the importation of 
prohibited pesticides, but it may also find that its own meat and poultry exports are 
restricted by foreign countries with more rigorous standards in the are a of animal feed. The 
challenge for trade negotiators is to permit fair trade without lowering standards to the 
lowest common denominator. 
 

2. NAFTA and other free trade agreements 

 
As already discussed herein, The North American Free Trade Agreement between 

Mexico, the United States and Canada, entered into force on January 1, 1994 (NAFTA is 
discussed in Section IX). In addition to the multilateral agreements and associations 
described below, Mexico has entered into bilateral free trade agreements with Chile, Costa 
Rica, Bolivia, Colombia, Venezuela, Nicaragua, Israel, Uruguay, Guatemala, Honduras, El 
Salvador, Iceland, Switzerland, Norway, Liechtenstein, the European Un ion, and Japan.  
 

3. Asia-Pacific Economic Cooperation Mechanism 

 
The Asia Pacific Economic Cooperation Mechanism (APEC) was established in 1989 in 

response to the growing interdependence among Asia-Pacific economies. Beginning as an 
informal dialogue group, APEC has since become the primary regional vehicle for promoting 
open trade and practical economic cooperation. Its goal is to advance Asia-Pacific economic 
dynamism and sense of community. Despite the financial instability recorded in 1997 -98, 
this economic area remains one of the fastest growing regions in the world, and is a major 
contributor to global prosperity and stability. Today, APEC includes all the major economies 
of the region, and a large number of the fastest growing economies in the world.  

APEC has 21 members, listed as follows (by date of joining): Australia, New Zealand, 
United States, Canada, Japan, Republic of Korea, Thailand, Malaysia, Indonesia, Republic of 
the Philippines, Singapore, Brunei Darussalam, People's Republic of China, Chinese Taipei, 
Hong Kong China, Mexico, Papua New Guinea, Chile, Peru, Russia, and Vietnam.  

As of 2005, APEC's 21 members represent more than one third of the world's 
population, approximately 60 percent of world GDP (US$19,254 billion), and roughly 47 
percent of world trade.  

Mexico became a member of the Asia-Pacific Economic Cooperation Mechanism (APEC) 
in November of 1993, and now has the opportunity to conduct trade in one of the most 
promising areas of the world. Since joining the APEC, Mexico has hosted a multitude of 
important APEC meetings. For instance, in 2002, an important APEC meeting was held in Los 
Cabos, Mexico, during which the APEC adopted a trade facilitation action plan, policies on 
trade and the digital economy, as well as transparency standards. During the conference, 
the APEC delivered its second Counter-Terrorism Statement, and adopted of the Secure 
Trade in the APEC Region (STAR) Initiative.  

In November 2005, the APEC held a conference in Busan, Korea, where APEC leaders 
issued a stand-alone statement in support of the WTO's 6th Ministerial Meeting in Hong 
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Kong, China, and agreed to confront pandemic health threats and continue to fight against 
terrorism 

As a member, Mexico has promoted commercial missions from most of the countries 
within the Pacific Basin. Also, there have been several meetings with government 
representatives of the Asian Pacific Basin countries to negotiate the necessary steps to 
improve market access for Mexican products.  
 

4. Organization for Economic Cooperation and Development 

 
The Organization for Economic Cooperation and Development (OECD) was established 

in 1961, and currently brings together 30 countries sharing the principles of the market 
economy, pluralist democracy, and respect for human rights. The OECD comprises the 
following countries: Australia, Austria, Belgium, Canada, Czech Republic, Denmark, Finland, 
France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Korea, Luxembourg, 
Mexico, the Netherlands, New Zealand, Norway, Poland, Portugal, the SI 0- yak Republic 
Spain, Sweden, Switzerland, Turkey, United Kingdom, and the United States. Mexico became 
the 25th member of the Organization in 1994. Mexico was the first new member of the 
OECD in 22 years.  

In inviting Mexico to join this organization, the other member countries acknowledged 
Mexico's far-reaching reforms, implemented in the 1990's, and the fact that the country's 
economic legislation and policies were consistent with those of other OECD member 
countries. Such consistent policies included liberalization of trade and investment, major 
reform of the financial system, deregulation of the economy, and a commitment to the 
privatization process.  

OECD membership gives Mexico access to more effective channels of communication, 
along with a means of cooperating with the world's major economies. Membership also 
guarantees the continuity and consolidation of Mexico's economic, political, and social 
policies, as well as encouragement for capital inflow with all the benefits this implies; 
including, for example, more and higher-paid jobs, training, and state-of-the-art technology. 

Some of the implications related to investment within Mexico as a member of the OECD 
are non-discriminatory treatment to investors, further liberalization of investment 
regulations, and increased accountability of the legal system. 

 

5. ALADI (Asociación Latinoamericana de Integración) Association for the 
Integration of Latin America 

 
The Montevideo Agreement of 1980 (published on March, 1981), was signed in 

Montevideo, Uruguay on August 12, 1980, by the following countries: Argentina, Bolivia, 
Brazil, Colombia, Chile, Ecuador, Mexico, Paraguay, Peru, Uruguay, and Venezuela. The main 
purpose of the Agreement is to promote and regularize reciprocal trade and commerce, as 
well as to develop a new model of economic and social policies among Latin American 
countries.  
 

6. MERCOSUR (Mercado Común del Sur) Common Market of the Southern 
Hemisphere 

 
On March 26, 1991, representatives of Argentina, Brazil, Paraguay, and Uruguay signed 

the Treaty of Asunción, committing their countries to work toward the harmonization of 
trade laws among the members. As such, Mercosur, which went into effect as a common 
market on December 31, 1994, goes much further than a simple free trade organization. 
Subsequently, Chile entered Mercosur as an associate member.  

Although Mexico is not a member of Mercosur, it has strong commercial ties with the 
Mercosur member states, and has signed a number of bilateral trade agreements of limited 



 

181 
 

scope with the members. Furthermore, MERCOSUR and Mexico entered into an Economic 
Complementation Agreement on July, 2003, which included some relevant aspects of the 
automotive sector. Mexico has currently an associate status within this organization.  
 

7. European Union 

 
The ultimate goal of the European Union is to establish "an ever closer union among the 

peoples of Europe in which decisions are taken as closely as possible to the citizen." 
Therefore, the objective is to promote economic and social progress, which is balanced and 
sustainable, assert the European identity on the international scene, and introduce a 
European citizenship for the nationals of the Member States.  

The European Union has 25 members, listed as follows: Austria, Belgium, Cyprus, Czech 
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, 
Latvia, Lithuania, Luxembourg, Malta, The Netherlands, Poland, Portugal, Slovakia, Slovenia, 
Spain, Sweden and the United Kingdom. The European Union represents a market of 375 
million consumers, whose consumption exceeds US$800,000 million annually. The European 
Union (EU) is Mexico's second largest partner in the areas of foreign investment and 
international trade.  

Mexico and the EU have further developed the ties created by the Agreement of 
Cooperation between the Community and Mexico, signed in Luxembourg on April, 1991.  

As already elaborated herein on December, 1997, the European Union and Mexico 
signed the Economic Partnership, Political Coordination and Cooperation Agreement (the 
"Global Agreement"), and the Interim Agreement on trade and Trade-Related Matters. On 
March, 2000, the Joint Council incorporated the "Global Agreement" into a formalized 
treaty, the Mexican-European Union Free Trade Agreement (MEUFTA), which went into 
effect on July 1st, 2000.  

The treaty's general goals comprise progressive, preferential, and reciprocal trade 
liberalization, liberalization of current payments, capital movement and invisible 
transactions, and investment promotion. All goals will be achieved in accordance with 
WTO's rules.  

This treaty, which is based on democratic principles and the respect for human rights, 
institutionalizes a regular political dialogue, and extends bilateral cooperation. It definitively 
marks a new phase in the EU's relations with Mexico. 
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XXII Wills, trusts and estate planning 

 

A. Jurisdiction 

 
If a person dies intestate (without a valid will), the law of his domicile at date of death 

will determine how, and to whom, his estate will be distributed.  
For instance, if a New York businessman is doing business in Mexico, is renting a house 

in Mexico City, but maintains a permanent residence in New York, it would probably be 
determined, even if he died in Mexico, that his domicile was still in New York. If he has a 
valid will (which can be drafted and executed in Mexico City) in which he states his domicile 
to be in New York, there would be no question of jurisdiction, and he can divest his property 
as he wishes (within limits).  

On the other hand, if he had sold his New York residence, he might have no domicile 
other than his rented house in Mexico City. In that case, if he dies without a valid will, the 
Mexican Civil Code would determine the division of his possessions.  

 

B. The Mexican Civil Code 

 
The most important difference between Mexican intestacy law and that of most U.S. 

states, concern the treatment of spouses. The Mexican Civil Code (both the Federal Code 
and that of the Federal District) follows the old Roman Law, and treats a wife as if she were 
a child.  

If a man with a wife and five children dies without a valid will, under Mexican law his 
wife would inherit only one-sixth of his estate. Therefore, a valid U.S. or Mexican will would 
be advisable. The laws of the place of execution govern the validity of a will, regardless of 
the domicile of the testator.  

C. Wills and trusts 

 
A foreigner doing business in Mexico might consider having one will for his Mexican 

property, and another will which can be probated for property or expected inheritances in 
his country of origin. Whether to have a will or a will substitute, such as a revocable trust, 
should be discussed with an attorney. 
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Conclusions 

 
Mexico has experienced dynamic and unprecedented changes during the last two 

decades. The recently finished administration of Vicente Fox carried forth the changes 
initiated during the previous three administrations of Miguel de la Madrid, Carlos Salinas de 
Gortari, and Ernesto Zedillo, which radically reorganized the State and its relations with 
labor, capital, the Church, farmers, the United States, Canada, and the rest of the world. 
Through these administrations, the process of legal reform has been initiated and the 
Mexican government realizes the importance of improving its responsibility to the public. It 
is expected that the new Calderon administration will follow this trend as well. By respecting 
and protecting the rights granted under the legal system and the rule of law, Mexico not 
only attracts foreign investment, but also improves the well being of its citizens.  

As the new millennium begins, Mexico and the rest of the American nations will be 
engaged in the rational reorganization of the hemispheric relationships whose political 
components were assembled centuries ago by European conquest and historical accidents. 
In addition to being a member of NAFTA, Mexico has finalized essential treaties like the 
Mexico-European Union Free Trade Agreement (MEUFTA), making Mexico the only country 
in the world with free trade agreements with the two most important economies in the 
world.  

The movement towards economic integration is not a recent phenomenon. The nations 
of Western Europe have struggled to implement the commitments entered into since 
signing the Treaty of Rome in 1957. However, the nations of the Western Hemisphere are 
not laden with the historical and cultural inhibitions and differences that have complicated 
the economic, social, and political union of Europe. Unlike Western Europe, Mexico, Central 
and South America share a common historical Iberian heritage, thrust upon them with a 
common religion. Thus, it is possible that in the Americas, economic and political union will 
evolve more rapidly with the commensurate benefits in living standards. NAFTA has been a 
model for the extension of free-trade relationships with Central and South America, and has 
paved the way for the economic integration of the developed and underdeveloped nations 
of the hemisphere. With almost 800 million consumers from Alaska to Argentina, such 
integration will require a good faith effort on the part of each nation, and a willingness to 
learn and adapt to new and ever changing conditions.  

Mexico is a nation socially and culturally distinct from its largest trading partner, the 
United States of America. In fact, Mexico is still, in some respects underdeveloped. 
However, recent democratic changes and a rapidly growing economy are quickly placing 
Mexico on par with the rest of the world's industrialized nations. Therefore, nearly 100 
years after the 1910 Revolution, the ideals of that the country fought for are being achieved.  

Nonetheless, the aforementioned administrations have promoted economic change 
leading to the creation of what has been called the "New" Mexico. However, before this 
change of policy, Mexico suffered through turbulent years: beginning in 1970, the sharp turn 
to the left, with excessive nationalism, increased land reform, statism, and the Foreign 
Investment and Technology Laws, created havoc for both Mexican nationals and foreign 
investors; and the Devaluation of '76, the brief oil boom, massive foreign borrowing, and the 
bust of '82, further exacerbated already looming problems.  

We suggest that the changes initiated during the last two decades, with the most 
dramatic changes occurring in the past last eleven years, far surpass any political reform in 
Mexico since the changes resulting from the Mexican Revolution. Mexico has experienced 
slow, steadily increasing economic growth, without the heavy hand of the military. Now 
Mexico enjoys a thriving democracy that accentuates Mexico's commitment towards full 
social and political reform. The last 2000 and 2006 presidential and congressional elections 
are a demonstration of such commitment.  

The profound changes of the last two decades are continuing, and the process becomes 
more dynamic as time progresses. For example, the Mexican government has already 
privatized sectors such as the banking system and telephone services, that until recently 
were considered taboo; and has also approved constitutional reforms allowing private 
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investment in gas, railroads, telecommunications and agribusiness; while at the same time 
eliminating most trade barriers as per international trade agreements. The reform process is 
characterized by Dr. Roberto Salinas León as a four dimensional program of fiscal and 
monetary discipline, aggressive deregulation, a broad based program of privatization, and a 
multi-lateral liberalization of trade and capital investment (see his forward, "Mexico in the 
New Millennium"), More-over, Mexico has reestablished relations with the Vatican and has 
modified the relationship between the Church and State.  

Furthermore, Mexico has made great strides in addressing other pressing issues by 
passing legislation on the protection of the environment and competition, human rights, 
and other socio-political concerns by establishing an autonomous Bank of Mexico, 
independent of the executive branch; and by improving the credibility of the election 
process, thus creating a fully multi-party system as shown in the 2006 elections. Mexico has 
also witnessed the breakdown of the ruling PRI party's monopoly on power as evidenced 
not only by the 2000 and 2006 presidential elections but also by many victories of other 
parties in gubernatorial, and congress elections, among others. Such changes are consistent 
with the declared policy of Mexico's modernization and goal to become an active partner in 
the globalized economy, in which major Mexican corporations are already buying into large 
foreign companies.  

Currently, Mexico is rated by Moody's Investors' services as "Investrnent Grade," which 
is the highest investment ranking a country can achieve. Thus, Mexico is more accessible to 
foreign capital and financial investment in its competition among emerging countries for the 
capital required for continued growth in the public and private sectors. This new status 
supports and recognizes the government's efforts to assure internationally and nationally 
that its current policies have matured sufficiently to provide stability. Economic targets have 
been attained in most cases and surpassed in others. Like in many emerging economies, 
dangers to continued growth and stability exist. 

With such political and economic advancements, many may wonder whether the 
reforms endure. By their nature, many of the reforms are irreversible. Mexico cannot go 
back to an entirely closed economy and an antiquated "ejido" agricultural system. New 
governments may chip away at the attained advancements, but the bedrock of change will 
be hard to destroy. The Mexican statists and radical nationalists, generally on the left, are 
not dead, and although the government has kept them at bay, their constituency is the 
working class and the poor. The approval of NAFTA and MEUFTA was important in 
maintaining the forward momentum of Mexico's economy. With Mexico acting as the 
gateway between the two largest economies in the world, unique opportunities exist for 
Mexican, European and NAFTA investors and traders, to take advantage of this combined 
large market. 

Mexico has abandoned statism, adopted a neo-liberal economic system, and despite its 
stormy past, has agreed to lay the foundations for what could be a hemisphere-wide 
community. By participating in the world community through the WTO, OECD, APEC and 
other international organizations, the world has recognized Mexico's commitment to free 
market reform and its integration into the global economic system, as evidenced by the 
financial assistance given to Mexico by the IMF, World Bank, and the United States, at the 
moment of economic crisis in 1995. Mexico's experience has awakened the G-7 countries 
and the IMF, allowing them to reflect upon mechanisms to forewarn or prevent sudden 
similar occurrences in an ever growing, interdependent global economy.  

 
 


